








FROM. THE OIRCUIT COURT OF THE CITY OF NOBF'OLK, 
''The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements." 
The foregoing is printed in small pica type for the infor-
mation of counsel. · 




Supreme Court of Appeals of Virginia 
AT RICHMOND. 
JORDAN B. POWELL 
vs. 
AL YOUNG. 
To the Honorable Judges of the Supre1ne Co~trt of Appeals 
of Virginia: 
Your petitioner, Jordan B. Powell, respectfully represents 
tl1at he is aggrieved by a final judgment entered in the Cir-
cuit Court of the City of Norfolk, Virginia, on the 23d day 
of April, 1927, a transcript of the record in said cause being 
presented herewith as a part of this petition. 
STATENIENT OF TI-IE CASE. 
I 
This is an action for libel brought by AI Young, who will 
he referred to as the plaintiff, against the petitioner, Jordan 
B. Powell, who will be referred to as the defendant, and Paul 
•Scarborough and J. P. J{ing, publishers of the Tidewater 
News. After the introduction of the evidence, on motion of 
the plaintiff, the case was dismissed as to Scarborough and 
l{ing. 
The publication alleged to be libellous was an advertise-
ment in the Ti'dewater News, a 'veekly newspaper published 
in the Town of Franklin, in Southa,mpton County, Virginia, 
as follows: 
''THE TIDEWATER NEWS, FRANKLIN, VIR.GINIA. 
August 6, 1926. 
''DID IT EVER OCCUR TO YOD 
that the man who rings your doorbell to sell his wares has 
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the same spiel for everybody? His spiel is given him by the 
house he represents and carefully memorized so that all of . 
his prospects will fall for the same dope. 
POWELL BROT.HERS 
H.A VE BEE.N IN THE JEWELRY BUSINESS IN 
FRANKLIN FOR 15 YEAR-S' . 
We have never gone into the installment game to any great 
extent, although we have hundreds of satisfied customers to 
·whom we have sold on time and saved them money. We con-. 
tend that any city installment jewelry concern carrying a 
reputable line of jewelry can sell its wares at home instead 
of employing local shark talent to sell them in. near-by towns 
on a commission basis. The commission is the big idea with 
the local sharks who represent. the city jewelers. Did you 
ever have them tell yqu that by paying $1.00 down and $1.00 
per week you would soon have it paid for and never miss your 
moriey'Y 
In Buying From Powell Brothers 
YOU SAVE YOURSELF THIS SIIARK 'S COMMISSION: 
YOU GET BETTER PRICES ON THE ARTICLE ITSELF; 
YOU GET BETTER PROTECTION ON YOUR PUR-
CHASES. . 
No doubt you would find it easier to explain to us if pay-
ments were not convenient when due-we are here at home 
where the article is sold; we know you and you }{now us. 
. IF YOU NEED A WATCH OR A DIAMOND RING OR 
ANY OTHER THING IN JEWELRY, WE WILL GLADLY 
TALI{ WI.TH YOU ABOUT THE WAY IT IS MOST CON-
VENIENT FOR YOU TO PAY. 
POWELL'S STYLE BAZAAR . 
Successors to 
POWELL BROTHERS, JEWELERS 
FRANKLIN, VIRGINIA.'' 
The defendant, who was the author of the advertisement, 
was a merchant in the Town of Franklin, who, among other 
things, sold jewelry, and the advertisement was inspired by 
a crusade which had been made for a long time by the Town 
of Franklin and its citizens against salesmen of various 
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:wares, including jewelry, who went from door to door. (Rec-
ord, p~ 215.) So pestiferous had this business become that 
in December, 1924, the Town of Franklin enacted an ordi-
nance in an effort to check it (see Record, p. 144), and the 
1Editor o£ the Tidewater News had written several editorials 
in that paper denouncing that method of salesmanship as a 
menace to the town and community, and as a nuisance to the 
public. (Record, pp. 146, 150, 153.) Some of these editorials, 
if not all, were written and published before the plaintiff 
came to Franklin, and certainly before he had any connection 
with the jewelry business, and they .could not, therefore, have 
Teferred to him. The advertisement alleged to be libellous 
followed the "trend and line" of these editorials (Record, p. 
l 55), and was declared by the defendant to be so meant and 
jntended, a.nd by the publishers of the paper to be so under-
stood (Record, p. 155). 
The plaintiff had been for two or three years the manager 
of a moving picture theatre in Franklin, and in. February, 
1926, became the business manager in Franklin for Jacob 
Bennett (Record, pp. 33, 34), who was a duly licensed mer-· 
chanf of that town (Record, p. 80), who also conducted a 
jewelry business in the City of Norfolk. A.M. Hart was also 
in the jewelry business in Franklin (Record, p. ~23). These 
three, Jacob Bennett (for whom plaintiff was manager), A.M. 
Hart and Jordan B. Powell, were the only three resident 
or licensed jewelry merchants in the Town of ~ranklin. There 
were, however, several other jewelry salesmen, who· repre-
sented out of town merchants, who sold jewelry in Franklin 
and other nearby towns, upon the installment plan, and who 
went from door to door for that purpose. One of these was 
Richelia Turner Magee, who was a resident of Franklin, and 
sold jewelry for Spertner, a jeweler of Norfolk, selling jew-
tllry on the installment plan {Record, pp. 199, 200); also the 
rP.presentative of Schneer of Norfolk (Record, p. 199), of 
:Castelberg, of Norfolk, and others probably froiD S'uffolk 
and Richmond .. The plaintiff himself knew that there were 
several salesmen running around from door to door, and that 
it had been the subject of newspa'J>ei' talk for some time. (Rec-
urd, pp .. 60, 61.) 
About the time of the publication of. this advertisement, 
there appeared in the window of the defendant a poster or 
placard containing the following (Record, p. 46) : 
. • ''The City jewelers with their local. shark representative, 
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selling their wares on commission, have a smile and spiel 
that is memorized for ev~ry prospect. 
We can sell you that diamond, watch or any other article, 
for less money and give you better protection. 
We know you and you know us.'' 
It is important to be remembered that this placard 'vas not 
declared on in the action nnd was not involved in the plead-
ings. It is important because we think the same was im-
properly used in the evidence, and that the case was tried on 
this placard and not 011 the publication alleged in the declara-
tion. Out of the number of witnesses testifying on behalE of 
the plaintiff only one had seen the advertfsement alleged in 
the pleadings, and the evidence of every witness was based 
entirely upon the placard .. 
All the parties, plaintiff and defendant, were residents of 
Southampton County, in which county the Tidewater News 
is published, and the only ground for jurisdiction in Norfolk 
'vas that about twenty-five subscribers of that paper li've in 
·Norfolk. All the witnesses in the case reside in Southampton 
·.County. If the controversy between the Franklin and Nor-
·folk merchants could have any influence on the Norfolk jury, 
the expedience of bringing the suit in Norfolk, at the expense 
of convenience, was apparent. 
While the advertisement was in terms directed agafnst those 
who "ring you,r' door bells to sell his wares and has the same 
·spiel for everybody'' and to '' dty installment jewelry con-
cerns * * * employing local shark talent to sell them in near-
by towns * * * by_paying $1.00 down and $1.00 per week", 
yet it is admitted by the plaintiff himself and proved by other 
witnesses that the plaintiff did not go from house to house, 
ringing door bells, nor have the same spiel for everyone, but 
on the contrary had his regular e~tablished place of business, 
that he was not in the installment business, and that he was 
representing a duly licensed merchant in the Town of Frank-
lin. (Record, pp. 61, 62, 63.) 
ASSIGN~IENT OF ERRORS. 
The defendant assigns as errors the following: 
1. The Court erred in giving plaintiff's instructions TI11ID-
'bers 2 and 6, and in refu-sing to give defendant's instruct-ion 
B (Record~ pp. 238, 239, 245), thereby holding as a matter of 
la'v that the publicatio.n was not qualifiedly privileged and that 
---~---~--- --~- ·-----~-----
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malice was implied therefrom, and in otherwise erroneously 
instructing the jury, as hereinafter set out. 
2. The Court erred in improperly admitting evidence, espe-
cially with regard to the placard, its effect and as to 'vhom 
was referred therein, and also in admitting the evidence of 
F. S .. Allen as to the business of Jacob Bennett in Norfolk 
and elsewhere. 
3. The Court erred in refusing to set aside the verdict as 
contrary to, and not supported by, the evi'dence. 
ARGUJ.\IIENT. 
1. The privilege(l charactet· of the publicat,ion. 
The Court instructed the jury in plaintiff's instructions 
Nos. 2 and 6 (Hecord, pp. 238, 239), that ~:he publication 
was not privileged and that malice was implied therefrmn, and 
refused to give Instruction B (Record, p. 245), asked for by 
the defendant, to the effect. that the occasion was pri'vileged 
unless the jury should find that the occasion was abused or 
the publication was malicious. 
It is earnestly submitted that such action by the Court 
was errQr and entitles the defendant to a reversal of the 
judgment. · 
The publication was an advertisement of the defendant's 
business and for its protection, and it must, therefore, be con-
ceded that it was a matter in which he had an i'nterest, and 
'vas further for the protection of his patrons against methods 
of salesmanship which had been the subject of condemnation 
by municipal ordinance and by the public press, an<l was, 
therefore, a matter in which the public had an inte:rC'st. 
It is well settled that a publication made bona fldu under 
such cfrcumstances is privileged, and it was not the duty 
nor the right of the court to determine the bona _fit'h- of the 
publication, which involved a question of fact for the deter-
mination of .the jury. It was the duty of the court to deter-
mine whether the occasion was privileged and lea-ve to the 
jury to determine whether the occasion was abused, or the 
publication was bona fide. 
The learned Judge of the Circuit Court :filed a brief opfn-
ion (Record, p. 235) of his reasons for holding the publica~ 
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tion not privileged as a matter of law, in which he said prop ... 
erly, that where there was no dispute as to the evidence the 
. question is one of law for the court. The opinion then pro-
ceeds: 
"There is no dispute here as to the time, place, author of1 
<>r the wording of this publication. The only clain1 of thl~ 
defendant is that 'he did not mean by the publication to re~ 
fer to the plaintiff, that the publication was impersonal nud 
as an advertisemeut of his business.'' 
The test is, we respectfully submit, not whether there i's 
any dispute as to the time, place, authorship of, or language 
of the publication (for there could hardly, in any case, be any 
dispute as to these), but the test is whether it wa8 made in 
the bona fide prosecution of his own rights and interest. 
Burk's Pleading & Practice, 2d Ed., p. 216. 
As to these, namely, the purposes, intent and occasion of 
the publication, that is to say, whether it was in tlH~ bf''J·ta fide~ 
prosecution of his interest, the defendant testified that it was 
a bona fide advertisement of his business, without malice and 
with the intention of warning his patrons against the im· 
position of unreliable salesmen, who went from door to door 
selling their wares, just in the same manner in which the 
public had been warned in editorials in the public pres~ and 
by municipal action. Either this is true or else it is dis-
puted, and if disputed, it became the question for th~ deter-
mination of the jury and not of the court. We submit, there-
fore, that the publication issued being an advertisen1ent of 
the plaintiff's business, in \Vhich he had an unquestioned in-
terest, that. it was the duty of the court to instruct the jury 
that the occasion was privileged, 'vith furth(3r ins11·uction to 
the jury as to their duty if they should believe the occasion 
was abused or tl1e publication not bona fide or malicious. 
In Dillard v. Collins, 2~ Gratt. H43, tTudge Christian quoted 
.Mr .. Tustice Daniel in TtVhite v. Nicholls, 3 Ho,vard 266, in 
which he said : 
''The exception relied upon belongs to a class, which, in 
the elementary treatises and in decisions upon slander and 
libel, l1ave been nominated privileged communications or pub-
lications. They are as follows=· 1. Whenever the author or 
publishers of the alleged slander acted in the bona fide dis-
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charge of a public or private duty, legally or morally, or in 
the prosecut-ion of his own rights or interests," etc. (Italics 
supplied.) 
In Strode v. Olemet1-ts, 90 Va. H5~, the Court said: 
"Since the case of Toogood v. Spyring, 1 C. M. & R., :fin, 
~was decided, it has been settled law that a communication 
made by a person fn the conduct of his own affairs where his 
interest is concerned, is privileged, if without malice. Whether 
()r not such an interest exists as to make the occasion privi-
leged is a question for the co~trt, and if the occasion be held 
privilege~ tl1en it is for the jury to say whether it was used 
bona. fide; and if found to be so, then the communication is 
privileged, and no action can be maintained upon it.'' (Italics 
supplied.) 
The rule is thus stated in Odgers on Slander and Libel, 
225: 
''So with an advertisement in a newspaper defamatory 
of the plaintiff, if such advertisement be necessary to pro-
tect the defendant's interest, or if advertising was the only 
way of effecting the defendant's object, and such object is a 
lawful one, then the circumstances excuse the extensive pub-
lication. ·But if it was not necessary to advertise at all, or 
jf the defendant's object could have been equally well effected 
by an advertisement which did not contain the words defama-
tory of the plaintiff, theu the extent given to the announcement 
js evidence of malice to go to the jury.'' 
In 36 C. J., page 1262, it is said: 
"A communication made by a person immediately con-
cerned in interest in the sub-ject matter to which it relates, in 
the full belief that the communication is true and without any 
malicious motive, is privileged, where the communication is 
made to one occupying a confidential relationship to the com-
municant or l1aving a corresponding interest or duty, or to 
the public generally, provided such publfcation is necessary 
and proper in the protection of defendant's interest. Thus 
it has been held that, where publication in a newspaper is a 
1·easonable mode of giving notice to third persons for the 
purpose of protecting defendants against the acts or repre-
sentations of plaintiff, the fact that thereby the communica-
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t:Lon came to the notice of third persons having no correspond-
ing interest in the matter would not of itself defeat the de-
fense of privilege. But the privilege under con·sideration be-
. ing merely a qualified one it is subject to the general rules 
limiting qualified privileged communi'cations. '' 
In G~tl/, etc., Ry. v. Floorie, 42 S. vV. 607, the Court said: 
''The subject matter of the communication charged to be 
libellous clearly sho-wing that it was a business matter in 
:which the railroad company was interested, and such com-
munication appearing to have been sent out to persons con-
cerned in the matter, the court should have charged the jury 
that the communication was privileged.'' 
And, on page 611 : 
''The expressions in excess of ·what tl1e occasion. warrants 
do not per se take away the privilege, but such excess may be 
.evidence of malice. Townsend on Slander and Libel, Sec . 
. 244-B. '' 
In Richmond Ca$e, 73 Te.x. 575, 11 8". vY. 555, Chief Justice 
.Stayler says : 
· "We understand the law to be that a communication made 
in good faith in reference to the matter in which the person 
.communicating l1as an interest, or in 'vhich the public has 
an interest, is privileged if made to another for the purpose 
of protecting that interest. * * • In such cases, although the 
statements made may I1ave been untrue, malice cannot be 
implied from the fact of publication and to sustain an action 
the existence of evil motive must be proved.'' 
In the case of Hatch v. Lane, 1.05 Mass. 394, tl1e action for. 
libel grew out of a publication in the newspaper by Lane, who 
rwas a baker, in which he said of and concerning the plaintiff: 
"A young man named George Hatch, having left my em-
·ploy and taken upon himself the privilege of collecting my 
bills, tJ1is is to give notice tl1at he has nothing further to do 
with my business.'' 
.It was objected that the newspaper publication was not 
·privileged, because its circulation was among persons who had 
-- ---- ··-- ----
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no interest, but the Court held that if the circulation of the 
newspaper was more extensive than the routes of the defend-
ant's business or if the communication thereby came to the · 
notice of persons not customers of the defendant that fact 
·would not of itself defeat the defense of privilege, nor neces-
sarily prove malice. It woutd Qe evidenced upon the question 
of express malice to be considered by the jury. 
In Chr·istophe1· v. Akins C~iass.), 101. N. E. 971, the Court' 
said: 
"Whether a communication is or is not privileged does not 
depend so much on the manner or form in which crime is im-
puted where the alleged slander consists as here of a charge 
of crime, as on the occasion and circumstances under which 
tlw charge is made. If made in good faith in reference to a 
-matter in whi'ch the person making it is immediately inter-
ested and for the purpose of protecting his interest and in 
.the belief that it is true ·and without any malicious motive, 
the communication is what is termed privileged; that is, the 
occasion and the ci'rcumstances under which it is made are 
J10ld to be such as if nothing more appears to excuse or justify 
the statements that are made. But 'if', as said in Brow v. 
Hathaway, 13 Allen 239, 242, 'unnecessary publicity be given 
to the statements, or if they go beyond what is reasonable 
in imputing crime these circumstances may tend to sho'v 
malice in fact; as well as evidence that the defendant knew 
them to be false or had no suffici'ent reason to believe them 
to be true, or that he improperly sought or used the occasion 
to utter the defamatory words. But however strong the evi-
dence from these sources may be and however irresistible 
the conclusion of malice to be drawn therefrom, it is a con-
clusion of fact and is to be drawn by the jury and not by the 
.court'.'' 
The learned Judge of the Circuit Court, in support of his 
·position, cites 1.7 R. C. L., p. 239, in wh:lch it is said that "a 
defamatory publication made purely in the interest of one's 
own business for the purpose of securing an advantage over 
a rival is not privileged". The court then adds: ''Quite 
apart from the excessive nature of this publication it i's ap-
parent that it· is entirely on behalf of defendant's own in-
terest and for no other purpose''. 
The inaccuracy of the statement quoted from R. C. L. IS 
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apparent upon its face, and it is in nowise supported by the 
decision of Holmes v. Clisby, which i's cited as its only au .. 
thority. A publication which sought 'ltlnfair advantage might 
not be· privileged, because such would necessarily involve 
malice, but then it would be a question for the jury to de-
termine as a matter of fact whether there was or not an in-
tention for an unfai'r advantage.. It is error to say that a 
publication, upon a proper occasion, which is intended to ob-
tain a proper advantage over a rival, is not privileged. The 
very interest which is served is the acquiring of an advantage 
to which- he is entitled. An inspection of Ilolmes v. Clisby, 
121 Ga. 241, 48 S. E. 934, 104 Am. St. Rep. 103, the case re-
lied on in R. C. L., will disclose that the opinion is reviewing 
the findings of the jury as to the intent of the publication and 
its real meaning. This case, however, was twice before the 
Supreme Court of Georgia. It i's first reported in 45 S. E. 
Rep. 684. The Court said: 
''If the communication is properly to be classed as one 
made in the interest of the defendant, the question whether . 
jt is or is not privileged would be dependent upon the inten-
tion with which it was published. If bona fide with the sole 
purpose of protecti'ng himself, it would be; if otherwise, it 
would not. This question of intention is a question· of fact 
to be submitted to and determined by a jury.'' 
One of the last cases decided in Virginia was Lightner v. 
Osborne, 142 Va. 19. The letter which was the subject of the 
libel accused Osborne of shortage in his account, of robbing 
the customers of Lightner P~1bHshing Corporation, and stated 
that he had the knack of robbing a man and make him like 
it, and that he would sting those 'vho advertised in the Pea-
nut Journal. The court said: 
"It is conceded that the publication declared on was a 
matter in which the defendant had an interest and therefore 
qualifiedly privileged, and tl1at the plaintiff c_ould only re-
cover by showing malice in fact.'' 
It seems to us that when the Circuit Court, speaking of 
the publication, declared, "It is apparent that it is entirely 
on behalf or defendants' own interest and for no other pur-
pose", it follows that the publication was privileged, ac-
cording to all the authorities. 
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OT·HER INSTRUCTIONS. 
Instruction No. 1 is erroneous in saying that it was su-
:licient if persons who read the advertisements understood it 
to .apply to the plaintiff. There was no evidence that any 
person who read the alleged libel understood it to .apply to 
the plaintiff. The evidence of the witnesses was to the effect 
that they understood the placard, and not the publicatiol! 
:sued on, ~o apply to the plaintiff. Besides, we do not under-
stand that it is sufficient that persons understood the publi .. 
cation to apply to the plaintiff. The test is whether 9r not 
the publicaion in its descriptions and de~ignations was such 
:as people who knew the plaintiff would apply to him. Butler 
v. News Leader, 104 Va. 1. 
Instruction No. 3 is erroneous in telling the jury that cer-
tain circumstances enumerated therein ''tended to ·show 
malice on the part of the defendant''. The weight and effect 
Qf the evidence was for the jury. 
Instruction No. 7 denied the right of the defendant to dis· 
pr.ove malice. 
· Instruction ·No. 8 erroneously left it to the jury to deter-
mine what was not 'varranted by the law without telling them 
·what the law was. 
Instruction No. 12 took from the jury the question of the 
libellous character of the publication. 
Instruction No. 13 improperly referred to the amount of 
damages claimed. 
EVIDENCE ERRONEOUSLY ADMITTED. 
1. Evidence Regarding -Placard: 
\V e urge very seriously that prejudicial error was com-
mitted by the trial court in admitting evidence with reference 
to the placard appearing in defendant's window. (See Rec-
ord, pp. ·46, 252.) 
It will be remembered that the libel alleged in the plead-
Ings was an advertisement of defendant appearing in the 
Tidewater News, and that the placard referred to was a dif~ 
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ferent and distinct poster in defendant's window and was 
not mentioned in the declaration. If libellous, it constituted 
another and separate cause of action, which was not involved 
in the pleadings. 
When the placard was first offered in evidence it was ad-
m!tted only on the question of malice. It is well settled that 
other publications are not admissible in evidence except upon 
lished; that is, they are only admissible when rnalice in fact 
in issue. In this case, the Court held as a matter of law that 
the alleged libel was not privileged, and that malice was im-
plied therefrom, so that the question of malice in fact was not 
left to the jury.· 
In Williams Printing Co. v. · SCIIUnders, 113 Va. 156, this 
Court said: 
'' 'It. must be remembered,' says Odgers, 'that this evi-
dence of former or subsequent defamation is only adinis-
sible to determine q'lto an-into the words sued on were pub-
lished; that is, they are only admisible when 1nalice in fact 
is in issue. If there is no question of malice, no such other 
libels would be admissible, unless they had immediate refer-
ence to the libel sued on; and even then it would be better that 
they should be se~ out in the statement of claim.', '' 
. But even i'f tile placard 'vas admissible on the question of 
malice and was properly admitted for that purpose, yet, in 
this case, the court did not restrict its use as evidence to· the 
·question of malice, but ove~ the objection of the defendant, 
permitted witnesses to testify as to its effect and meaning 
·.and to whom the placard was understood to refer. (See Rec-
ord, p. 252.) In fact, an examination of the evidence will 
disclose that the case was practically tried upon the placard 
and not upon the publication declared on. Of the many wit-
nesses introduced by the plaintiff, none, with a single exeep-
tion, had ever seen the publication alleged in the pleadings. 
,Their testimony was entirely with regard to the placard, its 
meaning, application and effect. 
The admission of the placard for other purposes other than 
that of sho,ving malice is <!ertainly erroneous. 
Willi(llms Printing Co. v. Sa'ltnders, supra. 
In 17 R. C. L. 407, it is said: 
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''Two articles cannot be coupled to ascertain if one of 
them is libellous or not, the artfcles not being published in the 
same paper." · 
2. Opinion~ of Witnesses as to JVIeaning of Placard: 
A contested question in the case was whether the alleged 
libellous publication was intended, and did apply, to the plain-
tiff. The defendant testified that it 'vas an impersonal ad-
vertisement and was not intended to apply to thE! plai"ntift; 
that it was written in the spirit of, and inspired by, the edi-
torials in the Tidewater News, which 'viii be seen to be of the 
same purport and meaning, and 'vere published before the 
plaintiff was in busfness in Franklin. Other witnesses also 
testified that they understood the alleged libel to be imper-
sonal and not applicable to the plaintiff. . 
There were no witnesses 'vho understood the alleged libel 
to apply to the plaintiff, but the Court permitted witnesses 
to testify that they understood the placard to refer to theJ 
plaintiff. There is much conflict fn the authorities as to 
'vhether it is admissible to permit witnesses to give their opin-
ions as to whom was understood to be meant in the libel sued 
on. · (S'ee cases cited in note to New-ton v. Gn(,bb8, 48 L. R. A. 
New Series, 355.) And this, so far as we know, is an open 
question in Virginia. But we know of no reason or authority 
'vhich would make competent as evidence the otJinimts of per-
sons as to whom was referred to in another and d'ifferent pnb-
lication. There is nothing in the evfdence to show that the 
two publications referred to one and the same person, and for 
ought that appears in the evidence, even if the placard re-
ferred to the plaintiff, it does not follow that the newspaper 
publication also referred to him. There are certain matters 
of descriptions and fdentification in the newspaper publica-
tion 'vhich do not and cannot apply to the plaintiff and these 
are not present in the placard. Besides, the only ground for 
the admissibility of the placard is upon the question of 
malice; that is to say, what the defendant actually meant, 
and what was actually in his mind, and not what was i"n the 
·mind of someone else. It was his mental process, and not 
what witnesses understood it to be, which determines the 
existence of malice. We submit, therefore, that the Court 
erred, to the great prejudice of the defendant, in permitting 
the witnesses to give their opinions that the placard (not the 
publication declared on), referred to the plaintiff. 
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IMPROPER TESTIMONY OF F. S. ALLEN. 
The Circuit Court, over the objection of the defendant, 
as seen in Bill of Exceptions No. 4, permitted the witness 
F. S. Allen, bookkeeper for Jacob Bennett at Norfolk, to 
testify as to the business done by Jacob Bennett in Norfolk, 
the class of jewelry handled, and the number of his accounts 
throughout Virginia, West Virginia, North and South Caro-
lina. The irrelevancy of this evidence is apparent. That it 
was extremely prejudicial to the defendant is also apparent 
when it is considered that the suit was being tried not in 
.Southampton County, where both the plaintiff and defend-
.ant reside, where all the wltneses reside, and where the Tide-
'vater News was published, but in Norfolk where Jacob Ben-
nett & Company are merchants, and that the publication 
!Cm;nplained of was being interpreted as directed against a 
Norfolk merchant. The evidence, therefore, clearly had the 
tendency to divert the attention of the Norfolk jury from 
the real issue, whether the publication ·was libellous as to 
Al Young and to prejudice the jury in a controversy between 
the Franklfu and Norfolk merchants which was not involved 
in the case. What effect could this evidence have other than 
to impress upon the Norfolk jury that the alleged libel was an 
attack upon a Norfolk merchant, and was an attempt by a 
.Franklin merchant to prevent sales by Norfolk merchants 
in that town? 
VERDICT CONTRARY TO, AND NOT SUPPORTED BY, 
THE EVIDENCE. 
The. principal question in the whole case was whether the 
alleged publication was meant for the plaintiff. It was im-
personal in its language and. referred to persons (in the 
plural) and to classes and not to individuals. It was de-
clared by the author not to he meant for the plaintiff, but to 
that general class which had been previously referred to in 
the editorials of the Tidewater News, even before the plain-
tiff had come to Franklin, and that he simply follo,ved the 
trend of those editorials. The similarity between the edi-
torials and the alleged libel is strikin~. and it is plain that 
they both refer to the same class. They both referred to 
that class of salesmen who went from door to door, ringing 
door bells, and selling upon the installment plan. In the 
editorials they are referred to as ''vampires and leeches''. 
In the adv(lrtisement as "sharks". The designations and 
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descriptions in the editorials and in the alleged libel are, 
therefore, practically the same, and the plaintiff would have 
just as much reason to say that the editorials in their de-
scriptions and designations apply to him as he has for saying 
that the advertisement applied to him, and yet the editorials 
did not apply to him because they 'vere in large measure pub-
Hshed before the plaintiff entered business in that town. 
While it is true that a publication may be libellous, al-
though it did not refer to the individual by name, yet in order 
to be so, it must be that its description or identification Is 
such as to lead those who knew the plaintiff to believe that 
the article was intended to refer to him. Butler v. New-s 
Leader, 104 Va. 1. .An examination of the alleged libel will 
disclose that not a single description or designation therein 
could have been understood to apply to the plaintiff. The 
publication referred to those who ''ring your door bells to 
sell his wares and has the same spiel for everybody". It 
is admitted that this is not applicable to plaintiff. It re-
ferred to ''city installment jewelry concerns * • * employing 
local shark talent to sell them i'n nearby towns zl{c "" * by pay-
jug $1.00 do"TJl and $1.00 per week". There is no evidence 
that this could apply to the ·plaintiff. In fact, the evidence is 
to the contrary. Jacob Bennett, represented by the plaintiff, 
is a duly licensed merchant in the Town of Frankliu, and the 
.plaintiff did not sell to customers upon the terms of $1.00 
down and $1.00 per week. The advertisemnt says: ''No 
doubt you could find it easier to explain to us if payments 
'vere not convenient when due-we are here at home where 
the article is sold; we ln1ow you and you know us''. This 
could not have applied to the plaintiff, who was just as much 
a local mercha.nt in the Town of Franldin as was the de-
fendant. 
We say, as was said by this Court, in B~ttler v. News Leader, 
~~upra: "Upon the face of the publication, however, it is dif-
rficult to see how the plaintiff in error could have applied it 
to himself.'' The descriptions and designations which we 
l1ave quoted above, and which will be found throughout the 
advertisement, are quite sufficient to exclude the conclusion. 
that there was any reference to him intended. No witness has 
appeared 'vho could testify that from the descriptions and · 
designations in the alleged libel they would understand it as 
referring to the plaintiff. .And this makes it necessary to 
again cal1 to the attention of the court that the jury were 
trying the case upon the placard and not upon the newspaper 
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advertisement. Witnesses did testify that they understood 
the placard to refer to the plaintiff, but there was much of 
designation and description in the advertisement which was 
not in the placard, and which excluded its application to the 
plaintiff. The only reason assigned by the 'vitnesses for 
their opinion that even the placard referred to the plaintiff 
was that it referred to ''city jewelers with their local shark 
representatives'', and that the plaintiff was the only local 
city jeweler whom they knew. This language appears in 
the placard, but not in the alleged libel. The evidence, how-
ever, shows that the plaintiff was not the local representa-. 
tive of the city jeweler; he was the manager of a local li-
censed jeweler. And even if it could be held that reference 
was had to Jacob Bennett as a jeweler of the City of Norfolk, 
the evidence showed that there were other representatives of 
the city jewelers in and around Franklin and nearby towns 
who were going from door to door, ringing bells and selling 
upon the installment plan, and came directly within the de-
scriptions and designations of the advertisement. 
We urge, therefore, that there is nothing in the descrip-
tions and designations in the article that could be undertsood 
to apply to the plaintiff, and apart from the evidence of his 
witnesses, that for the reason given, they understood the 
placard to refer to the plaintiff, there is no evidence of any 
kind or character that the publication sued on from its de-
scriptions and designations was, or could have been, under-
stood as referring to the plaintiff. 
The defendant is shown by the most prominent men of 
Franklin to be a gentleman of the highest character and in-
tegrity, or truth and probity. His testimony uncontradicted, 
we submit, is that the plaintiff was not intended to be re-
ferred to in the publicaion. 
For the reasons foregoing, the petitioner prays that a 
writ of error and 811-persedeas may be awarded him, and that 
the judgment complained of may be reviewed and reversed, 
and that this court will enter such judgment as may be 
. proper. And he .. 'vill ever pray. 
JORDAN B. PO\VELL. 
BJ?: JOI-IN N. SEBRELL, 
J. EDWARD ~I OYLER, 
JOHN N. SEBRELL, 
Attorneys for Petitioner. 
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I, John N. Sebrell, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that, in my 
opinion, the judgment complained of in the foregoing peti-
tion should be reviewed. 
Given under my hand this 9th day of Jnne, 1927. 
JOHN N. SEBRELL. 
Received June 1f, 192'(. 
.T. M. K. 
Writ of error allowed; supersedeas awarded. Bond $1,500. 
ROBERT R. PRENTIS. 
Received June 15, 1927. 
H. S. J. 
VIRGINIA: 
Pleas before the Circuit Court of the City of Norfolk, 
at the Courthouse thereof, ·On Saturday, the 14th day of 
May, in the year of our Lord, Nineteen Hundred ana 
Twenty -seven. 
BE IT R.E~iE1\iBERED, that heretofore,. to-wit: In the 
Clerk's Office of the Circuit Court of the City of Norfolk, 
on the 29th day of October, in the year, 1926, came the plain-
tiff, AI Young, and filed his memorandum of an action of 
trespass pn the case against Jordan B. Powell, Paul Scar-
borough, and J. P. l{ing, defendants, in the following words: 
Virginia: 
In the Circuit Court of the City of Norfolk. 
AI Young Plaintiff, 
v. 
Jordan B. Powell, Paul Scarborough, and J. P. l{ing, De-
fendants. 
Trespass on the Case. 
The Clerk will please issue summonses against the above 
named defendants, returnable to the lPirst November Rules. 
1926. 
-- -~-------------------
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page 2 ~ All defendants reside in the town of Franklin, 
S'outhampton County, Virginia, and summonses 
will be addressed to the Sheriff of Southampton County. 
Dama'ges $7,500.00. 
WM. G. ¥AUPIN, 
p. q. 
And thereupon, on the same day, to-wit: the 29th day of 
October, 1926, the following summons was issued: 
The Commonwealth of Virginia, 
To the Sheriff of the County of Southampton, Greeting: 
WE COMMAND YOU, in the name of the Commonwealth 
of Vi'rginia, that you summon : 
Jordan B. Powell, Paul Scarborough and J. P. King, to 
appear at the Clerk's Office of our Circuit Court of the City 
of Norfolk, at the Rules to be holden for the said Court, on 
tile first Monday in November, 1926, to answer AI Young, 
of a plea of Trespass on the case. 
Damages, Seyenty-five hundred and no/100 Dollars, ($7,-
500.00). 
And have then and there this writ. 
Witness, C. M. Robertson, Clerk of our said Court, at his 
: office, the 29th day of October, 1926, in the 151st 
page 3 ~ year of our foundation. 
Teste: 
C. 1\L ROBER-TSON, Clerk. 
WILLIAM G. MAUPIN, p. q. 
The following .is the return of the Sheriff of Southampton 
County upon said summons: 
Executed in Southampton County, Virginia, this 30th day 
of Oct., 1926, by delivering a true copy hereof to the within· 
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named, Jordan B. Powell, Paul Scarborough and J. P. King, 
each in person. 
T. B. BELL, Sheriff. 
By W. A. BELL, D. S. 
The following is the plaintiff's declaration duly filed at the 
1st November rules, 1926 : 
AI Young complains of Jordan B. Powell, Paul Scarborough 
and J. P. King of a plea of trespass on the case, for this, to· 
wit: 
That heretofore, to-wit, at the time of the committing of 
the grievances hereinafter mentioned and from thence hither-
to the said defendant, Jordan B. Powell, was the 
page 4 ~ owner and proprietor of a certain store in the town 
of Franklin, Virginia, known as and doing business 
under the name of Po,vell 's Style Bazaar, which store then 
and·from thence hitherto hath conducted a retail business of 
selling merchandise and especially jewelry, and was and is 
the successor in business t.o a firm of jewelers in said town 
of Franklin known as Powell Brotl1ers; and the said defend-
ants, Paul Scarborough and J.P. l{ing thei1·and from thence 
hitherto have been the proprietors and owners of a certain 
newspaper published in said town of Franklin, Virginia, and 
having general circulation in said to,vn of Franklin and in 
divers other towns, cities and counties in this Common,vealth 
and elsewhere, including the City of Norfolk, Virginia, which 
said newspaper is known as "The Tidewater News"; and 
the said plaintiff, AI Young, at the time of the committing 
of sa1d grievances hereinafter mentioned, and from thence 
hitherto was and hath been a business man living in said town 
of Franklin, Virginia, and then was and has continued to be 
the local representative and salesman· for Jacob Bennett, In-
corporated, a loilg-eshiblished and reputable jewelry firm with 
its principal office in the City of Norfolk, Virginia, and at the 
time of the committing of the said grievances the said plain-
tiff solicited orders in said town of Franklin for jewelry to 
be sold by said firm of Jacob Bennett, Incorporated, s«;)me of 
'vhich was sold on agreement to pay for same in installments, 
and sold to divers customers sundry articles of jewelry for 
and on behalf of said firm, receiving commissions on the 
amount of said sales as compensation; and in and 
page 5 ~ about such business the said plaintiff conducted 
himself with honesty, integrity, credit and great 
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reputation, and by reason of the premises had built up a large, 
profitable and growing business; and enjoyed, with his eus-
tomers, his employer and the public generally an excellent 
reputation as an honest and industrious business man and if 
good and worthy citizen, in consequence whereof the sai'd 
plaintiff was daily and honestly acquiring great gains and 
profits. ..¢\.nd at the time of the committing of said grievances 
the said plaintiff was the only local representative in safcl 
town of Franklin of any jewelry concern located in any other 
town or city than said town of Franklin; and the said firm 
of Jacob Bennett, Incorporated, was the only firm of city 
jewelers engaged in selling jewelry in the town of Franklin 
through a local representative residil1g in said town, the Hole 
representative of said firm being said plaintiff; which facts 
were well known to the said defendants and all of them and to 
1he public generally. 
Yet the said defendants, well knowing the premises, but 
contriving and wickedly, falsely, fraudulently and malici'ously 
intending to injure the said plaintiff in his said credit and 
reputation and also in his said profession and busi'ness, and 
to induce the public generally to refuse to buy any goods or 
wares from the said plaintiff, and to cause it to be suspected 
and believed that the said plaintiff, in his dealings with the 
public in the capacity of a representative of Jacob 
page 6 ~ Bennett, Incorporated, as aforesaid, had conducted 
himself improperly and dishonestly and without 
regard for anything save his own commissions from sales, 
· and in the manner of a rogue and swindler, and to vex, harass, 
oppress, impoverish and 'vholly ruin said plaintiff, 
heretofore, to-wit, on the 6th day of August, 1926, wrong-
fully, wfckedly, maliciously and injuriously composed and 
caused to be publi~hed, a11d did publish in said newspaper 
called as aforesaid "The Tidewater News", at said town of 
Franklin, Virginia, and at said City of Norfolk, Virginia, and 
at divers other places, a certain false, scandalous, mali'cious 
and defamatory libel of and concerning the said plaintiff, and 
of and concerning his character as a business man and mer-
~aid profession and business and his manner of conducti'ng 
the same and his character as a business man and merchant 
containing amongst other tl1ings the false, scandalous, defama-
tory and libelous matter follo,ving, of and concerning said 
plaintiff and of and concerning him in his safd business and 
of and concernig l1is character as a busiess man and mer-
chant, this is to say: 
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"Did it ever occur to you" (meaning the public generally) 
''that the man who rings your door-bell to sell his wares'' 
(meaning plainti'ff) "has the same spiel" (meaning unre-
liable and insincere selling talk) "for everybody? His spiel" 
(meaning unreliable and insincere talk used by plaintiff to 
prospective customers) "is given him" (meaning plaintiff) 
"by the house he represents'' (meaning plaintiff's employer, 
Jacob Bennett, Incorporated), "and carefully memorized so 
that all his" (meaning plaintiff's) "prospects will 
page 7 ~ fall for the same dope" (meaning unreliable, in-
sincere selling talk; and thereby meani'ng that plain-
tiff had memorized a set speech furnished by his employer 
in an effort to persuade all prospective customers to purchase 
j)laintiff's wares by the same unreliable, insincere selling 
talk). "Powell Brothers" (meaning the predecessors in busi-
lleSS of the defendant, Jordan B. Powell, doing business as 
Powell's S'tyle Bazaar) "have been fn the jewelry business 
in Franklin for fifteen years. We'' (meaning said defendant, 
Jordan B. Po,vell doing business as Powell's S'tyle Bazaar) 
"have never gone into the installment game" (meaning that 
said defendant, Jordan B. Powell, had never sold jewelry, 
payment for which was made in installments ("to any great 
extent althoug·h we'' (meaning said defendant, Jordan B. 
Powell, doing busfness as Powell's Style Bazaar) "have hun-
dreds of satisfied customers to whom we" (meaning said de-
fendant, Jordan B. Powell, doing business as Powell's Style 
Bazaar) "have sold on time and saved them" (meaning such 
satisfied customers) ''money. 'Ve (meaning said defendant, 
Jordan B. Powell, doing business as Powell's Style Bazaar) 
"contend that any city installment jewelry concern earring 
9. reputatble line of jewelry" (meaning said ,Jacob Bennett, 
Incorporated, of the City of Norfolk) "can sell its wares at 
home instead of employing local shark talent'' (meaning a 
greedy and rapacious rogue and swindler residing in said 
town of Franklin) "to sell them in nearby towns" (meaning 
~aiel town of Franklin) "on a commission basis" (there by 
meaning that said firm of ,Jacob Bennett, Incorporated, in-
stead of confining itself to selling jewelry in its own 
page 8 ~ city of Norfolk had acted improperly by employing 
the plaintiff, a greedy and rapacious rogue and 
swindler residing in the town of Franklin, to sell its sai'd 
jewelry in said town of Franklin on a commission basis). 
"The commission is the big idea with the local sharks" 
(meaning a greedy and rapacious rogue and swindler) "who 
represent the city jewelers" (there by meaning to insinuate 
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that the plaintiff was a greedy ~Uld rapacious rogue and 
swindler whose principal co~cern, as r~presentative of a 
city jewelry firm, was with the amount of money he r~ceived 
as commissions bas~d on sales made by him). ''In buying 
from Powell Brothers" (meanl'llg the jewelry fi::r:rp of which 
said defendant was proprietor) ''you'' (rpea~lil!g the general 
public) "save yourself" (m.eaning the .gei!era.l Pl:lblic will 
save itself) this shark's commission" (mea~1ing the commis-
sion which the plaintiff, a gre~dy and rapacious rogue and 
swindler, would reallze from any sales of- jewelry). 
'vhich said libelous matter was composed by said defendant, 
J"ordan B. Powell, and by said 'defendant c~used to be pub-
lished as aforesaid in said ne,vspaper called" The Tidewater 
News", and was published as aforesaid by the s~id defend-
ants, Paul Scarborough and .T_ P. ICing in said 'l}ewspaper, 
of which said defendants, Scarborough and I(fug·, are the 
own~rs and proprietors as aforesaid, and was, in consequent~ 
· thereof, published, communicated, conveyed and made known 
by said defendants to the public generally· wherever said 
newspaper was circulated, a:n,d especiflllY to the 
page 9 ~ customers, business associates, prospective c~s-
tomers, friends and ~cquaintances of the said plain ... 
tiff, in said towu of Franklin, Virginia, and to the said em-
ployer of said plaintiff, to-wit: Jacob Bennett, Incorporated, 
and to divers others in the City of Norfolk, Virginia, as well 
as to a vast number of persons ~n said town and City, and in 
many other plaees in this Commonwealth and in other states 
in the United States. 
By means of which said premises the said plainti"ff hath 
been and is ·greatly prejudiced in his credit and reputation 
aforesaid a11d brought into public scandal, infamy and dis-
grace, and is suspected to have been guilty of misconduct. 
fraud and dishonesty in the conduct of his business and of 
being a rogue and swindler, and a dangerous and improper 
person with whom to have business dealings, imputed to him 
and charged upon him as aforesaid, and hath become greatly 
vexed, harrassed, oppressed and impoverished, and hath heen 
deprived of divers great gains and profits which would other-
wise have arisen and accrued to him i'n his said business and 
profession and hath been and is otherwise much injured and 
dam~fied therein. 
And for this, also, to-wit, that heretofore, t.o-,vit: at the 
time of the committing of the grievances hereinafter men-
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tioned and from thence hithero the said defendant, Jordan 
B. Powell, was the 0"\\1Jle:r and proprietor of a certain store 
in the town of Franklin, Virginia, known as and dqing busi-
ness under the name of Powell's Style Bazaar, which store 
then and from thence hitherto hath conducted a retail business 
of selling merchalldise and especially je,velry, and was and is · 
the suc~essor in business to a firm of jewelers in said town 
of Franklin known as Powell Brothers; and the 
page 10} said defendants, Paul Scarborough and J.P. l{ing 
thmi and from thence hitherto have been the pro-
prietors and owners of a certain newspaper, published in said 
town of Franklin, Virginia, and having general circulation in 
said town of Franklin and in divers other towns, cities and 
counties in this Commonwealth and elsewhere, including the 
City of Norfolk, Virginia, which said newspaper is known as 
's The Tidewater News" ; and the said plaintiff, AI Young, 
at the time of the commi'tting of said grievances hereinafter 
mentioned, and from thence hitherto was and hath been a; 
business man living in said town of ~,ranklin, Virginia, and 
then was and has continued to be the local representative 
and salesman for Jacob Bennett, Incorporated, a long estab-
lished and reputable jewelry firm with its principal office fn 
the City of Norfolk, Virginia, and at the time of the commit-
ting of the said grievances the said plaintiff solicited orders 
in said town of Franklin for jewelry to be sold by said firm 
of Jacob Bennett, Incorporated, some of which was so]d on 
agreement to pay for the same in installments, and sold to 
djvers customers sundry articles of jewelry for and on be-
llalf of said firm, receiving commissions on tl1e amount of 
said sales as compensation; and in and about such business 
the said plaintiff conducted himself with honesty, integrity, 
credit and great. reputation, and by reason of the premises 
had built up a large, profitable and growing business; and 
enjoyed, with his customers, his. employer and the public 
generally an excellent reputation as an honest and industrious 
business man and· a good and worthy ci'tizen, in consequence 
whereof the said plaintiff was daily and honestly 
.page 11 ~ acquiring great gains and profits. And at the time 
of the committing of said grievances the said 
plaintiff was the only local representative in said town of 
Franklin of any jewelry concern located in any other town 
or city than said town of Franklin; and the said firm of Jacob 
Bennett, Incorporated, was the only firm of city jewelers en-
gaged in selling jewelry in the town of Franklin through a 
local representative residing in said town, the s_ole representa-
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tive of said firm being said plaintiff; 'vhich facts were well 
known to the said defendants and.all of them and to the public 
generally. 
Yet the said defendants, 'veil knowing the premises, but 
contriving and wickedly, falsely, fraudulently and maliciously 
intending to injure the said plafnt!ff in his said credit and 
reputation and also in his said profession and business, and to 
induce the public generally to refuse to buy any goods or 
wares from the said plaintiff, and to cause it to be suspected 
and believed that the said plaintiff, in his dealings with the 
public in the capacity of a representative of Jacob Bennett, 
Incorporated, as. aforesaid, had conducted himself improperly 
and dishonestly and without regard for anything save his own 
commissions from sales, and in the manner of a rogue and 
swindler, and to vex, harrass, oppress, impoverish and wholly 
ruin said plaintiff, heretofore, to-wit, on the 6th day of Ati-
gust, 1926, wrongfully, wickedly maliciously and injuriously 
composed and caused to be published and did publish in saiq 
newspaper called as aforesaid ''The Tidewater News", at 
sai'd town of Franklin, Virginia, and at said City of Norfolk, 
Virginia, and at divers other places, a certain false, 
page 12 } scandalous, malicious and defamatory lib"el of and 
concerning said plaintiff, and of and concerning 
l1im in the way of and in respect to his said profession and 
business and his manner of conducting the same, and his char-
acter as a business man and merchant, containing amongst 
other things the false, scandalous, malicious, defamatory and 
insulting words following, of and concerning· the said plain-
tiff, which the said plaintiff avers to be from their usual con-
struction and acceptati'on construed as insults and to tend to 
violence and breach of the peace, that is to say: 
''Did it ever occur to you" (meaning the public generally) 
"that the man who rings your door-bell to sell bis wares" 
(meaning the plaintiff} "has the same spiel" (meaning un- · 
reliable and insincere selling talk) ''for everybody? His 
~pi'el" (meaning unreliable and insincere talk used by plain-
tiff to prospective customers) "is given him" (meaning plain-
tiff) "by the house he represents" (meaning plaintiff's em-
ployer, Jacob Bennett, Incorporated) ''and carefully memor-
ized so that all his" (meaning plaintiff's) "prospects will 
fall for the same dope" (meaning unreliable, insincere sell-
ing talk; and thereby meaning tl1e plaintiff had memorized 
a set speech furnished ~y his employer in an effort to per-
suade all prospective customers to purchase plaintiff's wares 
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by the same unreliable, insincere selling talk) ''Powell Broth-
ers" (meaning the predecessors fn business of the defend-
ants, Jordan B. Powell, doing business as Powell's Style 
Bazaar) "have been in the jewelry business in Franklin for 
fifteen years. vVe" (meaning said defendant, Jor-
page 13 r dan B. Powell, doing business as Powell's Style Ba-
zaar) ''have never gone into the installment game'' 
(meaning that said defendant, Jordan B. Powell, had never 
sold jewelry, payment for which was made in installments) 
''to any .great extent although we" (meaning sa!d defendant, 
Jordan B. Po,,rell, doing business as Powell's Style Bazaar) 
"have hundreds of satisfied customers to whom we" (mean-
ing said defendant, Jordan B. Powell, doing business as Pow-
ell's Style Bazaar) "have sold on time and saved them" 
(meaning such satisfied custome.rs) "money. We" (mean-
ing said defendant, .Jordan B. Powell, doing business as 
Powell's Style Bazaar) "contend that any city installment 
jewelry concern earring a reputable line of jewelry" (mean-
ing said Jacob Bennett, Incorporated, of the City of Norfolk) 
"can sell its wares at home instead of employing local shark 
talent" (meaning a greedy and rapacious rogue· and swindler 
residing in said town of :B.,ranklin) "to sell them in nearby 
towns'' ( m,eaning said town of Franklin) ''on a commission 
basis" (there by meaning that sa!d firm of Jacob Bennett, 
Incorporated, instead of confining itself to selling jewelry in 
its own City of Norfolk had acted improperly by employing 
the plaintifft a greedy and rapacious rogue and swindler re-
siding in the town of Franklin, to sell Its said jewelry in 
said town of Franklin on a commission basis). ''The com-
mission is the big idea with the local sharks" (meaning a 
greedy and rapacious rogue and swindler) "who represent 
the city jewelers'' (thereby meani'ng to insinuate that the 
plaintiff was a greedy and rapacious rogue and 
page 14 ~ swindler whose principal concern, as repres~nta-
tive of a city jewelry firm, was with the amount 
of money he received as commissions based on sales made by 
him). "In buying from Powell Brothers" (meaning the jew"' 
elry firm of whieh said defendant was proprietor) "you" 
(meaning the general public) "save yourself" (meaning the -
general public will save itself) ''this shark's commission'' 
(meaning the commission which the plaintiff, a greedy and ra-
pacious rogue and swindler, would realize from any sales 
of jewelry). 
·which said libelous and insultfng words were composed by 
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the defendant, Jordan B. Powell, and by said defenda:p.t caused 
to be published as aforesaid in said newspaper called "The 
Tidewater News'', and were published as aforesaid by the 
Raid defendants, Paul Scarborough and J. P. King, in said 
newspaper, of which said defendants, Scarborough and 1\Ing, 
are the owners and proprietors as aforesaid, and wer€~, in 
consequence thereof, published, communicated, conveyed and 
made known by said .defendants to the public ·generally 
wherever said newspaper was circulated, and especially to the 
customers, business associates, prospective customers, friends 
and acquaintances of the said plaintiff in said town of Frank-
lin, Virginia, and to the said employer of said plaintiff, to-
wit, Jacob Bennett, Incorporated, and to divers others in the 
City of Norfolk, Virginia, as well as to a vast number of per-
sons in said town and City, and in many other places in this 
Commonwealth and in other states in the United States. 
By means of which sa!d premises the said plain-
page 15 ~ tiff hath been and is greatly prejudiced in his 
credit and reputation aforesaid and brought into 
public scandal, infamy and disgrace, and is suspected to have 
been guilty of misconduct, fraud and dishonesty in the con-
duct of his busfness and of being a rogue and swindler, and 
a dangerous and improper person with whom to have busi-
ness dealings, imputed to him and charged upon him as afore-
said, and hath become greatly vexed, harassed, oppressed and 
impoverished, and hath been deprived of divers great g·ains 
and profits which would otherwise have arisen and accrued to 
him in hfs said business and profession, and hath been and is 
otherwise much injured and damnified therein. 
To the damage of the said plaintiff of Seven Thousand Five 
Hundred . ( $7,500.00). 
And, therefore, he brings his su-ite. 
WM. G. MAUPIN, 
p. q. 
And the defendants having been duly summoned and fail-
ing to appear and plead, answer or demur, a conditional judg-
ment was entered against them. 
And, afterwards, i'n the Clerk's Office of the Circuit Court 
aforesaid, at Rules held for said Court on the third Monday 
in November, 1926, the defendants still failing to appear, the 
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judg- entered at the last Rules was confirmed, and 
page 16 ~ a writ of enquiry was awarded the plaintiff. 
And at another day, to-wit: In the Circuit Court afore-
said on the 13th day of December, in the year 1926. 
This day came as well· the plaintiff, by his attorney, Wil-
liam G. ~faupin, as the defendants, by their attorneys, J. N •. 
Sebrell and ......... Mayer, and thereupon on the motion of 
tl1e said defendants, who pleaded not guilty to which the said 
plaintiff repl~ed generally, it is ordered that the judgment 
her~tofore entered at the rules be set aside and issue is joined, 
and thereupon on motion of the said defendants leave is 
granted them to file special pleas herein, and on like motion 
of the said plaintiff; the said defendants are required to file 
herein a statement of their grounds of defense; and the 
further hearing is continued. 
And at another day, to-wit: In the Circuit Court aforesaid 
on the 26th day of January, in the year 1927. 
This day came again as well the plaintiff, by his attorney, 
William G. Maupin, as the defendants, by their attorneys, 
John N. Sebrell, Jr., and .J. Edward ~Ioyler, and thereupon 
came a jury. to-wit: W. B. Sirman, H. H. Schmoele, F. W. · 
Richard, E. V. Renn, C. L. I-Iickman, L. 0. Ayers, and A. D. 
Barber, who were sworn to well and truly try the issue joined 
and having fully heard the evidence were adjourned until 
tomorrow morning, ·Thursday, January 27th, at ten o'clock 
A. M. for the further consideration of this case. 
pag·e 17 ~ And at another day, to-wit: In the Circuit Court 
aforesaid on the 27th day of January, in the year 
1927. 
This day came again the parties, by their attorneys, and 
thereupon on the motion of the plaintiff, by his attorney, this 
case is dismissed as to the said Paul Scarborough and J. P. 
l{ing, and thereupon came again the jury, to-wit: W. B. Sir-
man, H. H. Scl1moele, F. W. Richard, E. V. Renn, C. L. 
Hickman, L. 0. Ayers and A. D. Barber, who having heard 
the argument qf counsel, retired. (And at this point in the 
proceedings it is agreed between counsel for both the plaintiff 
and defendant that the said defendant be allowed to file his 
grounds of defense in the record at this time, which said 
grounds of defense is to be treated as if heretofore filed). And 
after sometime the jury returned their verdict in the fol-
·lowing words: "'We the jury find for the plaintiff Al Young 
and assess damages in the sum of one thousand dollars, 
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against Jordan B.· Powell.'' Whereupon the said defendant 
.moved the court to set aside the verdict of the jury and 
grant him a new trial on the grounds that the same was eon-
trary to the law and the evidence, the further hearing of 
w~ch said motion if continued. 
The follo,ving is the grounds of defense aforesaid, filed by 
leave ·of the foregoing order: 
The defendants allege as grotmds of defense as· follows~ 
1. That the defendants or either of them have made no false 
or libellous statement of and concerning the plaintiff. 
page lSi~ 2. That the publication complained of was a 
mere advertisement of the business of one of de-
fendants, and like all ot~r advertisements, was intended to 
present lo the public the merits of defendant's wares, and the 
reliability of his busfness dealings. 
3. The said publication was impersonal, and was not said 
of or concerning the plaintiff or any other individual, but 
the reference therein was to encourage local buyers to patron-
ize their o'vn reliable local merchants, rather than that class 
of salesmen on commi"ssion and peddlers, who go from door 
to door, in small towns and rural districts, with artful selling 
talk, and who are gone when the customer becomes dissatisfied 
with his purchase. 
4. TI1at the said publication 'vas made in good faith, and 
for the protection of his own business and of his customers 
and 'vas privileged. 
5. That the said publication and the ·words therein used do 
not have the meaning and application as alleged in the declara-
tion. 
JNO. N. SEBRELL, 
J. EDWARD MOYLER, 
p. d. 
And at another day, to-wit: In tl1e Circuit Court aforesaid, 
on the 23rd day of April, in the year, 1927. 
This day came again the parties, by their attorneys, and 
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the motion for a new trial heretofore made herein by the 
defendant, having been fully heard and maturely 
page 19 ~ considered by the court, is overruled, to which ac-
tion of the court in overruling said motion the 
said defendant, by his attorney, duly excepted. Whereupon 
it is consi'dered by the court that the said plaintiff recover 
against the said defendant the sum of One Thousand Dollars 
($1,000) by the jury in its verdict ascertained, with legal 
interest thereon from the 27th day of January, 1927, till paid, 
together with his costs about his suit in this his behalf ex-
pended. To which action of the Court in entering said judg-
ment the said defendant then and there duly excepted. 
1\.nd, thereupon, the said defendant having signified his 
intention of applying· to the Supreme Court of Appeals of 
Virginia for a writ of error and .c:n~rpe·rsedeas to the judgment 
lierein, it is ordered that execution upon said judgment be 
suspended for a peri'od of sixty days from the end of this term 
of court upon the said defendant or someone for him entering 
into and acknowledging a proper suspending bond before the 
clerk of this court in the penalty of one thousand two hun-
dred fifty dollars, conditioned according to la,v, 'vith surety 
to be approved by said clerk. 
And at another day, to-wit: In the Circuit Court afore-· 
said on the 14th day of ~1ay, i'n the year 1927. 
This day came the parties by their attorneys, and the de-
fendant presented his bill of exceptions numbers one to six, 
inclusive, which were duly signed, sealed and made a part 
of the record, after it duly appeared in writi'ng that proper 
notice had been given the plaintiff of the time and place of 
presenting these bills of exceptions. 
page 20 ~ The following are the bills of exception filed by 
leave of the foregoing order and thereby made a 
part of the record : 
STIPULATION BETWEEN COlJNSEL FOR PLAINTIFF 
AND DEFENDANT. 
It is stipulated and agreed that the original placard ap-
pearing in the window of the defendant and introduced in 
evidence, shall not be inserted in the record, a copy thereof 
v.lreay appearing therein, but that the original may be ·used 
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in the Supreme Court of Appeals if desired by either party. 
WM .. G. ~IAUPIN, 
JNO. N. SEBRELL. 
page 21 ~· Vi rgin1a : . 
.. 
In the ·Circuit Court of the City of Norfolk. 
Al Young 
v. 
Jordan B. Powell, et als . 
. BILL OF EXCEPTIONS NO; l. 
BE IT REMEl\IIBERED, that at the trial of this case, the 
plaintiff and defendant, respectively, offered the following 
evidence: 





Jordan B. Powell, et als. 
Before Hon. A. R. Hanckel and Jury. 
Norfolk, Virginia, January 26, 1927~ 
Present: Mr. W. G. 1\Iaupin for the plaintiff; }r{essrs. J. 
Edward Moyler and J. N. Sebrell, Jr., for the defendants. 




page 24 '} Mr. Sebrell: I move the witnesses he e:x:cluded. 
The Court: The motion is granted. 
· F. S. ALLEN, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: 
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Examined by Mr. Maupin: 
Q. Your nai;D.e is F. S, .Allen 7. 
~- Yes, sir. · 
Q. What is your busines!S? 
A. Credit manager for J aco.b Bei~nett, IlJ:COrporated. 
Q. Howlo~g have y~\l been with Jacob Bennett? 
A. A year and a half. 
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Q. How long.have you been a credit D:lan for var~ous busi-
ness houses? · · 
A. Practically all my life. Ever since I was tw~p.ty years 
old. 
Q~ How old are you now? 
A. 36; 37, excuse me. 
Q. What business is Jacob Bennett engaged in 1 
A. Diamonds and jewelry. business. 
Q~ Where · 
1\. In. Norfolk. 
}fr. Sebrell: If your Honor please, I don't kno·w wlu1t 
tlacob Bennett ~as to do with this; T.bis is a suit 
page 25 r against ~Ir. Powell. 
The Court: I don, 't kiJ.ow what the purpose is-
I can't tell yet. 
By }fr. Maupin: 
Q. What I ~eant is ~vhere the home store Q~ Jacob Ben-
nett, home place .of busi11:ess is 1 . 
A. In the City of Norfolk, Virginia. 
Q. How long hav~ they been in business here, (lo you know? 
A. Approximately 35 years. 
·Q. What clas~ of stuff does Jacob :Bennett handle f Is it 
:fly-by-night stuff or is it standflrd jewelry and diamonds Y 
A. They handle standard grade of goods. 
Q. Now, is the business of Jacob Bennett confined to the 
cash business or is it done partly by payment of part in 
cash and the balance in installments 7 
A. We do a cash business, thirty day open charge account 
business, and instalment ·business. · 
Q. Approximately how many accounts has your house on 
its books? 
Mr. Sebrell: I object. I don't see the relevancy of that. 
The Court: That takes a right wide range. 
Mr. Maupin: The exami'nation has taken a wider range in 
-view of Mr. Sebrell 's opening statement. 
~ --~---~---·-----~------
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The Court: And the number of accounts? 
Mr. l\iaupin: That this man 'vas employed by 
page 26 }- a large and reliable jewelry house, that he was 
doing business which was done not only by this 
house but by other houses. 
Mr. Seb1·ell: I don't think it is material. You have one 
issue to try. 
Mr. l\iaupin: I think it is part of the fssue. 
The Court: The objection is overruled. 
-Mr. Sebrell: vV e note an exception. 
By 1\rir. Maupin: 
Q. About how many accounts has Jacob Bennett on its 
books?_ 
A. Between 5,000 and 7,000 right now. I could not say 
the exact num,ber. 
~ Is the business of that concern, ~Ir. Allen, confined to 
the_ City of Norfolk or do they sell goods in· other places be-
sid~s the City of Norfolk' 
A. They sell goods in the states of North and South Caro-
lina, all of Virgini'a and vV est Virginia. 
· Q. Is it a fact or not that Jacob Bennett, in small towns, 
employs a local man as his representative in such small town~ 
A. In. a great many cases. 
Q. How many such local representatives have you~ 
A. That would be hard to ans,ver, due to the fact that we 
have bankers also. If you 'vant to call a banker an agent, 
why-
Q. Well, approximately how many local men have you sell-
ing for you 0/ 
A. I would say outside of bankers, perhaps ten. 
· Q. In the town of Franklin, in August, 1D26', 
page 27 ~ Mr. Allen, who was the local representative of 
Jacob Bennett f 
A. lVIr. AI Young. 
Q. The plaintiff in thfs. caseY 
A. Yes, sfr. 
Q. How long did he serve in that capacity¥ 
A. I believe he started with us about the middle of Feb-
ruary, 1926. 
Q. He started with you about the middle of February, 
19261 
A. Yes, sir. 
Q. Wiii you please state in general what his duties were 
as your representative in the town of Franklin, Virginia~ 
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A. Why, he was supposed to sell diamonds and jewelry 
of various kinds for cash or on the partial payment plan. 
·Q. On the partial payment plan, who passed on the ad-
visability of selling to a particular prospect 1 I mean to say 
did he have the right to give credit or did that have to be 
referred back to the store 1 
A. He passed on Iils own prospects. 
Q. S'uppose he said he wanted to sell a diamond to Mr. 
John Smith, for illustration, for $200, $25.00 and $10.00 a 
week, could he do that without the approval of the home 
store? 
A. He could. If it ran into $750 or $1,000 or something 
like that, he would probably take it up with the store, hut 
he handled such a deal, I imagine. 
Q. Were there or not any samples of the goods which he 
had for sale ·entrusted to him? 
page 28 ~ A. Repeat that, please 1 
Q. Were there or not any samples of the goods 
which he had for sale entrusted to him Y 
A. They were. 
Q. In general, what was the merchandise worth 7 
A. With the exception of special cases it would probab]Jr 
average around $2,500 or $3,000. 
Q. Was that a general line of jewelry? 
A. A general line of j€nvelry. You understand, of course, 
that it would run higher in special cases where he sent down 
for stones for a particular prospect, it might run up to $7,000 
or $8,000 for a few days. 
Q. About what did !vir. Young's sales amount to front the 
time he started until last August, do you know~ 
A. I have not looked at the books, but I can probably give 
you an approximate Idea if that is satisfactory. 
Q. That will do? 
A. I would say around $7,000. 
Q. Around $7,000 f 
A. $7,000, that is gross. 
Q. That was the amount of the sale prices of the stuff he 
sold? 
A. Yes. 
Q. Has he been satisfactory in that capacity? 
A. Very much so. 
Q. Is that considered a fairly good sales account 
page 29 ~ for the Town of Franklin? · 
A. Yes, sir. 
-~~~~---~-~ ~ ------------
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CROSS EXA1YIINATION. 
By Mr. Sebrell: 
Q. Mr. Young, or rather your business, you _don't go around 
from door to door ringing door bells, do you, in your l>usi-
ness' 
A. Certainly not. 
Q. I knew that. And ~Ir. Young, you would send hin1 up 
some goods at certain prices and he sold for what he pleased, 
didn't he~ 
A. No, sir; absolutely wrong. 
Q. Well, he made a profit on the goods that he sold? 
A. He was employed by us. 
Q. On salary¥ 
A. On a drawing account and cm;nmission basis. 
Q. On a drawing account and commission basis 1 
A. Yes, sir. 
Q. But he was not authorized to go around from door to 
door and ring people's door bells and sell jewelry, was he? 
A. It was never stipula~d whether he should ring door-
bells or not, but we never have made a practice of such a 
thing. 
Q. You didn't give hi'm any spiel at your house for him 
to get off at somebody else's place, did you? 
A. Will you repeat your question? 
page 30 ~ Q.. Your house never gave him any special spiel, 
any special dope that he should go around to 
people and tell them certain things a-bout your 'vares? 
A. He was coached as a salesman to start with, to some 
extent. 
Q. But you didn't have any special spiel that you gave him 
to repeat to people when he went to their places? 
A. No. 
Q. Do you kn{)W whether ~Ir. Young had a merchant's li-
cense up there in F'ranklin or not? 
A. At first he did not. He was under the impression that 
, it was necessary. We took it up with him to start with and 
he was under the impression that it was not necessary but 
later there was complaint made that he came right to us and 
we informed him to get it out immediately. 
Q. Was that li'cense gotten out in your name or was it got-
ten out in Mr. Young's namel . 
A. I believe it was gotten out in the name of Jacob Ben-
nett. 
Q. Are yon sure about that~ 
--------
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A. I am quite sure. 
Q. So that Jacob Bennett, then, was a regular merchant in 
the town of Franklin after that. You have stores at various 
places, haven't you Y . 
A. We have what? 
Q. You have branch offices, branch stores in various 
places Y 
A. We have branch agents. 
page 31 } Q. You have one at Charlotte, North Carolina Y 
A. No, we have not. 
_Q. I thought our friend Manny Berger 'vas down there 
running a branch house for you? . 
A. That is Emanuel Barger, Incorporated. 
Q. The same thing, you and he together·~ 
A. Well, we are not interested in that branch at the pres-
ent time. 
RE-DIRECT EXA~IINATION. 
By ~fr. Maupi'n: 
Q. As a matter of fact, Barger bought out Jacob Bennett 
for a large sum of money, did he not? 
A. Yes, he did. 
Q. And l1e has no connection with Jacob Bennett at the 
present time f 
A. Absolutely not. 
Q. ~Ir. Sebrell asked you if you had branch stores in vari-
ous places. Have you any more stores than the one in the 
N" orfolkf 
A. Absolutely none. 
Q. But, you have local agents 7 
A. We have local agents, branch agents. 
Q. Is that unusual in the jewelry business, ~Ir. Allen? 
A. No, sir; it is not. 
Q. Do you know whether of your own kp.owledge other 
je,velers do the same thing? 
page 32 ~- A. Yes, practically. Paul-Gale-Greenwood 
handle business along the lines that we do. Gale-
Ford does. Practically all of them. 
RE-CR.QSS' EXAMINATION. 
By Mr. Sebrell: 
Q. l'Ir. Young, when he would sell anything, he would de-
liver what he sold, wouldn't heY 
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A. Why, at first he took orders and we sent stuff to Frank-
lin in quite a few cases. Later he delivered, and is doing it 
now, from his outfit. 
Q. That was since July of last year when he got his licenset 
A. Yes. I wouldn't say he never did deliver. He was not 
supposed to. 
Q. I understand. That is alL 
ALYOUNG, 
the plaintiff, befng first duly sworn, testified as follows :: 
Examined by Mr. Maupin: 
Q. Your name is Al Young, and you are the plaintiff in this 
case. Is that correct! 
A. Yes, sir. 
Q. Speak so the jury can hear you. How old are you, Mr .. 
Young? 
A. I am 33. 
pag_e 33 ~ Q. 33 ? 
A. Yes, sir. 
Q. Are you married~ 
A. Yes, sir. 
Q. Any children? 
A. ·One boy eight years old. 
Q. One boy eight years old f 
A. Yes, sir. 
Q.. Do you live with your family f 
A. Yes, sir. 
Q. Where? 
A. Franklin, Virginia. 
Q. How long have you been living there, Mr. Youngf 
A. Going on three .years. 
Q. Where did you live before you came to FranJdin, Mr. 
Young? 
A. Chase Ci~y, 1\{ecklenburg County, Virginia. 
Q. You have been living in Franklin going on three yearsf 
A. Yes, sir. · . 
Q. Speak a little bit louder so they can hear you better. 
What is your principal business in Franklin Y 
A. Moving picture business. 
Q. Are· you ~onnected with the moving picture theatre 
there? 
A. Yes, sir. 
Q. In what capacity! 
A. Manager. 
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Q. How long have yon been manager of that 
page 34 ~ theatre? 
A. Going on three years, ever since I have been 
in Franklin. 
Q. Ever siuce you have been there? 
A. Yes, sir. . 
Q. Does that position that you hold with the moving pic-
ture theatre occupy all of your time, ~Ir. Young, or not~ 
A. I am j~st busy at night. I have but one show at night 
and all day long I don't have anything else to do. 
Q. As I understand, you are manager of the concern; you 
don't operate the moving picture machine 1 . 
A. No, sir. 
Q. You are the gene1~al manager of that concern t 
A. Yes, sir. 
Q. You say then that that does not take all of your time. 
You have spare time on your hands~ 
· A. Yes, sir. 
Q. When did you first form your connection with Jacob 
Bennett, ::1\:fr. Young? 
A. The early part of February, 1926. 
Q. Will you tell the jury just what it is, what you do in 
your capacity as a jewelry salesman for Jacob Bennett? 
A. Well, you meet acquaintances there, come in contact 
with everybody on account of having the picture show and 
I thought all day long I didn't have nothing to do, so I got 
in touch with Jacob Bennett and when I would meet my 
friends I would ask them, ask them on the street, meet them 
at the drug store and talk to them, and ask them 
page 35 ~ what kind of 'vatch have you. And they would tell 
me and I would say come down and trade. I will 
trade with you. And I talked· about selling them a diamond 
and most everybody always comes to my office at the theatre 
and I sell them. I am careful whom I sell. Of course, some-
times you make a miss, but I am generally a little bit careful 
whom I sell. And I sold a good deal of metchandise there 
and I have yet to have my first complaint from any of them. 
Q. Mr. Young, is the class of goods which you sell what 
is commonly called shoddy or Pinchbeck jewelry, or standard 
jewelry? · · 
A. You take, for instance, in the watch line. At first I 
had some S\viss 'movements and I found out people did not 
like Swiss movements on account of in a small town it was 
bard to get them repaired, so I didn tt handle nothing but just 
Elgins, W althamR, How~!cls and Illinois, is my standard line, 
~---~----
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and they are all standard price, one price. You can't sell 
for more or less whether it be cash or credit, it does not make 
. a particle of difference. 
Q. Standard price? 
A. Yes, sir. 
Q. How about silverware~ 
A. You take for instance Rogers 1847 it is practically. all 
one price, especially Rogers, which I sold, Rogers 18~7. 
Q. S'o it was standard stuff you were selling? 
A. Yes, sir. 
page 36 ~ Q. A reputable line of merchandise 1 
A. Yes, sir. 
Q. When did you start in your capacity of representative 
in Franklin of Jacob Bennett 1 
A. The early part of ],ebruary, 1926. 
Q. Were you then living in Fra.nldin 1 
A. Yes, sir. 
Q. Did you have a permanent position in Franklin? 
A. Yes, sir. 
Q. Have you lived there ever since t 
A. Yes, sir. 
Q. Was there any reason for anybody to suppose you were 
going to be here today and gone tomorrow 1 
A. No, sir; not a thing. I l1ad a contract. 
Q. You lived with your fami1y in Franklin, did you? 
A. Yes, sir. 
Q. That was the early part of February, 1926, that you 
went with ,Jacob Bennett1 
A. Yes, sir. 
Q. Approximately how much jewelry had you sold at sale 
prices? 
A. Up to the first part of the year, if I remember correctly, 
it was $7,400 or $7,500. 
Q. That is to say from February to the first of this year? 
A. Yes, sir; right around there. 
Q. Do you know Mr. Jordan B. Powell in Franklin V 
A. Yes, sir. 
page 37 ~ Q. vVho is ~{r. Jordan B. Powell? 
A. Jordan B. Powell runs under his name the 
Powell Brothers jewelry store. 
Q. Is that the same store known as Powell's Style Bazaar? 
A. Yes, sir. When he went into ladies' wear he changed 
it and put it Powell's Style Ba7.;aar. 
Q. What sort of merchandise does that store sell? 
Jordan B. Powell. v. AI Young. 39 
A.. Sells ladies and children's ready-to-wear, and jewelry. 
Q. And jewelry? 
A. Yes, sir. 
Q. Then, as a salesman for Jacob Bennett, I take it, that 
you were a competitor of Powell Brothers or Powell's Style 
Bazaar to the extent of their sales of jewelry. Is that cor-
rect? 
A. Yes, sir, but it was not my intention to be his competi-
tor? 
Q. How is that? 
A. We were the best of friends. I don't know of any-
thing I have ever done the man. We were always as good 
friends as we could be and when he was getting ready to open 
this ladies' store, he told me about some fixtures and mer-
chandise down here in Norfolk and asked me to come with 
him. Mr. "\Valker and myself came in his car. Coming on 
down we got to talking about it, and he had advertised right 
after the Christmas holidays going out of business. 
Q. Do you mean Christmas of 1925 ¥ 
page 38 ~ A. Yes, right after the holidays of 1925. 
Q.. He advertised he was going out of business 1 
A. Yes, sir .. He at first placed it in his window and ad-
vertised in the paper ''Going out of the jewelry business and 
going in to ladies' wear''. So I got to thinking one or two 
times. Jacob Bennett's man had been up there and I had 
bought some merchandise and other people had bought some 
from him, and I got to thinking about it. And, coming down 
to Norfolk I said "Doc, thinking about you going out of the 
jewelry business, I have got the impression I am all day long 
doing nothing and I think it would be kind of nice for me 
to get a side line as long as you are going out of business 
and not hurt you a bit in the world, and I would especially 
like to -get some'thiug to sell on time. It would be so much 
easier". He said "Certainly, it would be a good thing for 
vou ". And he took me into Jacob Bennett's, himself, and 
introduced me, fiut I had already kno,vn :Nir. Bennett. 
Q. That is the time he advertised about going out of the 
jewelry business 1 
A. Before I left Norfolk that day I had my stuff. 
Q. I understood you to say he advertised about going out 
of the jewelry business 1 
· A. Yes, sir. 
Q. As a matter of fact, did he go out of the jewelry busi-
ness? 
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A. No, sir. He had a big sale up there and sold 
page 39 ~ what he could, and then he had an auctioneer from 
Norfolk come up there and sell the balance, but he 
could not sell the balance. 
Q. Did he still stay in the jewelry business~ · 
A. Yes, sir ; he moved across the street and opened up a 
merchandise store and had some expensive .fixtures there he 
could not sell and he moved it across the street for awhile 
and moved it back where he is now and kept them both to-
gether. 
Q. After he made up his mind to remain in the jewelry 
business, how d!d he seem to take your competition with him¥ 
Was he pleased by it~ 
J\tir. Sebrell: I think ~hat suggests the ~ns,ver. 
A. No, sir; he did not seem to take much time to make up 
his mind about going across the street. It started, I think; 
in March sometime. People would come to me. I didn't pay 
much attention to it at first. 
Q. Before we go into that, Mr. Young, I will ask you ff 
you kno'v a paper in Franklin called the Tide,vater News 1 
A. Yes, sir. 
Qj. Who are the proprietors o~ that paper, Ivlr. Young? 
. A. S'carborough & King. 
Q. Is that Paul Scarborough and J. T. l(ing, the defendants 
in this case 1 
A. Yes, sir. 
Q. And Mr. Jordan B. Powell we have just been speaking 
of is the other defendant in this case? 
page 40 ~ A. Yes, sir. 
Q. I believe he has the nickname of Doc? 
A. Yes, sir. 
Q. Is that the 'vay he is generally kno·wn in Franklin 1 
A. I think he has the title of doctor. 
Q. Where is this paper published'J 
A. In Franklin, Virginia. 
Q. Is it 'videly read in Southampton County and Frank-
lin, or not? 
A. I heard several people say-
Q. Of your own knowledge? 
A. Of my own knowledge, I have been in tl1e advertising 
business ever since I was a kid, and I think it is about the 
best weekly paper I have ever seen. 
Q. Do the people generally subscribe to it up there Y 
Jordan B. Powell. v.·Al Young. 41 
A. I daresay right in the town of Franklin ninety per 
cent of the homes are covered with that paper. 
Q. Do you know whether that paper has any circulation in 
places outside of Franklin¥ 
A. Yes, sir. 
Q. Have you ever .heard ~ir. Scarborough and Mr. King 
say that the_paper had a circulation in August, 1926, in Nor-
folk, Virginia? 
A. Yes, sir. 
Q. You have heard them make that statement? 
page 42 } A. Yes, sir. 
Q. I hand you a paper and ask you if this is not 
·a copy of the paper known as the Tidewater News of Frank-
lin, Virginia? 
A. Yes, sir. 
Q. Of August 6th, 1926? 
A. Yes, sir. 
Q. Now, 1\fr. Young, in August, 1926, you say you lived in 
Franklin and that you were the representative of ,Jacob 
Bennett, city jewelers? 
A. Yes, sir. 
Q. At that time, so far as you know, was there any other 
local man who was a representative of a city jeweler? 
A. No, si'r. 
Q. You were the only person in Franklin, then, local man, 
who represented a city jeweler. Is that correct1 
A. Yes, sir. 
~fr. Maupin: I offer this paper as Exhibit 1 and will read 
it to the jury. 
page 42} EXHIBIT NO. 1. 
''THE TIDEWATITIR. NEWS, :F'RANI{LIN, VIRGINIA. 
August 6, 1926. 
''DID IT EVER OCCUR TO YOU 
that the man who rings your doorbell to sell his wares has the 
same spiel for everybody? His spiel is given him by the house 
he represents and carefully memorized so that all of hfs 
prospects will fall for the same d~pe. 
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POWELL BROTHERS 
HAVE BEEN IN TilE JEWELRY BUSINESS IN 
FRANKLIN :b,OR 15 YEARS 
We have never gone into the installment game to any great 
extent although we have hundreds of satisfied customers to 
whom we have sold on time and saved them money. We 
contend that any city installment je,velry concern carrying 
a reputable line of jewelry call sell its wares at· home in-
stead of employing local shark talent to sell them in nearby 
towns on a commission basis. The commission is the big idea 
with the local sharks who represent the city jewelers. Did 
you ever have them tell you that "by paying $1.00 down and 
$1.00 per week you would soon have it paid for and never 
miss your money?'' 
page 43 t In Buying From Powell Brothers 
YOU SAVE YOURSELF TIIIS SHARI{'S' COMMISSION; 
YOU GET BETTER PRICES ON THE ARTICLE ITSE~LF, 
.YOU GET BETTER PROTECTION ON YOUR. PUR-
'QHASES. 
No doubt you would find it easier to explain to us if pay-
ments were not convenient when clue-we are here at home 
where the article is sold ; we know. you and you know us. 
IF YOU NEED A WATCH OR A DIA~IOND RING OR 
ANY OTHER THING IN JEWELRY, WE 'VILL GLADLY 
TALI( WITH YOU ABOlTT THE WAY IT IS MOS'T 
CONVENIENT FOR YOU TO .PAY. 
POWELL'S STYLE BAZAAR 
Successors to 
PO,;v-ELL BROTHERS, JEWELERS 
FRANKLIN, VIRGINIA.'' 
page 44 t Qi. That was the advertisement that appeared 
in this paper, was it? 
A. Yes, sir. 
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Q. Now, J\{r. Young, the same day, that is to say on the 
6th day of August, 1926, was there a placard displayed-
Mr. Sebrell: That is not charged in the declaration. 
1\llr. ~Iaupin: That is admissible to prove malice. 
J\llr. S'ebrell: I object to the materiality. I don't see the 
materiality of it. It certainly was not c:lrculated in the City 
of Norfolk. 
The Court: V\7ouldn 't it be right to show on the question 
of damages what bears on the venom of the original publica-
tion f Can't he prove any circumstances that would tend to 
sho·w malice f 
Mr. Sebrell: I don't lmow what placard that was. I never 
saw it. It is not charged in the declaration .. It may be ma-
terial and may l].ot be material, but the pofnt I take is it was 
not charged in the declaration and if he charges now another 
libel, that would be another cause of action. If he had a 
placard over there that was not alleged in the declaration, 
it would be a different cause of action and I don't think he 
could recover other damages. 
The Court: I think he could show it as an element of dam-
ages. The objection is overruled. 
J\llr. Sebrell: We note an exception. 
page 45 }- By Mr. Maupin: 
Q. Now, IYir. Young, that same day, tl1at is to 
say on the 6th day of 1\.ugust, 1926, was there a placard dis-
played in the window of )?o,vell's Style Bazaar that referred 
to a shark? 
J\llr. Sebrell: Don't tell him what it referred to. Ask him. 
1'Ir. Maupin: I have it here. He might have had a placard 
that referred to a lady's dress. I want to know whether he 
had a placard that referred to a shark. 
By ~Ir. Maupin: 
Q. Answer the question. 
A. If I am not mistaken, it was put up the· night before 
the paper came to issue. · 
Q. Did you make a copy of it? 
A. Yes, sir. 
~Ir. Sebrell: Is this the placard itself? 
]..fr. Maupin: It is a copy of it. vV e could not break that 
'vindow and get it out. 
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Mr. Sebrell: I don't know, you might do most anything, 
but I don't" think he would .. 
Mr. Maupin: That may be, but this is a copy. 
By Mr. Maupin: 
Q. Is that a copy that you made at that time Y 
A. Yes, sir. 
Mr. 1Ylaupin: I will file this copy of the placard as Ex-
hibit 2 and will read it to the jury. 
page 46 ~ EXHIBIT NO. 2. 
"Franklin Theatre 
AL YO'GNG, :MANAGER 
Franklin, Virginia. 
COPY 
The City jewelers with their LOCAL SHARK representa-
tive, sellin-g their wares on commission, have a smile and 
speel that is memorised for every prospect. 
We can sell you that diamond, 'vatch or any other article, · 
for less money and give you better protection. 
We know you and you know us.· 
I 
page 47 ~ ~Ir. S'ebrell: I think it is immaterial, anyhow·. 
I think he can refresh his memory about it. 
The Court: He can refresh hi's memory about it. 
Mr. Maupin: He made a copy at that time, Judge. That 
was the only thing he could do. 
By Mr. Maupin: 
Q. Now, 1Ylr. Young, did you at that same time make a 
memorandum of what size the placard was, approximately¥ 
A. Approximately 22 by 28. 
Q. What color was it? 
A. White, with black paint. 
Q. Were the words ''Local Shark'' in the same size as the 
rest of the placard f 
A. No, sir; perhaps two or three times larger than the bal-
ance of the writing thereof. 
Q. Where 'vas that card displayed.? 
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A. Right up in the front of the lefthand window as you 
enter the store. · 
Q. "\Vhere is that storeY 
A. Right in the heart of town. 
Q. Is it or not in the principal street of Franklin Y 
A. Yes, sir; right in the heart of town. 
Q. Is it where people going to the business part of Frank-
Jin would be apt to see it, or not? 
A. It is next door to the most popular drug store in town, 
and the five and ten cent store on the other side of 
page 48 ~ it. 
Q. ~Ir. Young, do you remember an occurrence 
that took place sometime in 1\farch of 1926 when you were 
trying to sell a young lady a diamond ring, when Mr. Powell 
'vas present¥ · 
A. Yes, sir. 
Mr. Sebrell: Along time before its publication? 
1\ir. ~Iaupin: Yes, sir. · 
Mr. Sebrell: I object to it. 
Mr. Maupin:· Yes, sir; this persecution has been going on a 
long time and I ·w·ant to show it. 
A. Yes. 
Mr. Sebrell: I object. 
The Court: I think you can show anything reasonably 
here before or after, to show malice. I suppose that is near 
enough, the same year .. The objection is overruled. 
Mr. Sebrell: We note an exception. 
By J\IIr. 1\{aupin: 
Q. Tell us what it was, 1\ir. Young? 
A. Well, a young girl working in the drug store and I got 
her talking about selling her a diamond and she made an 
engagement to come to my office, I believe on two occasions 
and she got busy and did not come, so I got to talking to her. 
I said, "Well, I will tell you what I will do." I said "I will 
pick out three medium stones and put them in an envelope 
and hand them to you and you can take them home and look 
them over and show them to your mother or any-
page 49 r body you want to. If you like them and you want to 
buy one, I will· sell you one, and if you don't it will 
be all right." She said all right. So I put three of them in 
an envelope and took them out to her. 
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Q. At the drug storeY 
A. Yes, sir. I wanted to keep the business confidential and 
I just put them in an envelope and handed them to her and 
said "I will see you later". She said all right. In the mean-
time she took them out and ~{r. Barrett, the manager of the 
~rug store, was there looking at them and Doc Powell came 
Ill. 
By Mr. Sebrell: Q. VVere you there¥ 
A. No, sir. 
By Mr. Maupin: 
Q. I thought you were. You can't testify unless you were .. 
A. No, sir; I was not there. 
l\1:r. Maupin: Your Honor, I have introduced in evidence 
this advertisement and this copy of the placard as Exhibits 
1 and 2. 
By lVIr. Maupin: 
Q. Mr. Young, do you know what the definition of shark is~ 
A. Well, frankly, I have never looked it up, but I was un-
der the impression that the man was crooked. 
lVIr. Maupin: I would like to read into the record the dic-
tionary definition of that, your Honor. 
page 50 } The Court: If it is a standard dictionary. 
l\ir. Maupin: A standard dictionary. 
Mr. Sebrell: ~{y recollection of the law is i't is a common 
definition in the neighborhood. 
The Court: The dictionary definition is evidence; it is not 
conchu';live. 
i\Ir. 1laupin ~ (Readin~~ '' S1tark A bold and greetl:v rogufl 
'tl· J npacions ~:windier." Tht verb is "The art~ ... r :l J~nrk.'" 
By lVIr. l\{aupin: 
Q. What did you say that your understanding of the mean--. 
ing of that term was, 1\ir. Young? 
A. vVell, whenever I heard that word expressed I always 
understood it was not in the best of terms. 
Q. I beg your pardon. I didn't hear you. 
A. I said when I heard that word expressed it was always 
some one was trying to do something crooked or ·something 
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like that. I have always been under the impression that it 'vas 
a crook. 
Q. Now, ~Ir. Young, after these publicat!ons occurred prac-
tically simultaneously referring to the local shark representa-
tive of a city jeweler, was there any local representative of 
a city jewelry house at that time in Franklin Y 
A. No, sir. 
Q. Was there any application of those words that might 
have been made to any local man in Frankli'n ex-
page 51 r cept you' 
A. No, sir. 
Q. Did you so understand them as referring to you Y 
A. Yes, sir. 
Q .. How about your friends and acquaintances, 1vfr. Young7 
J\IIr. Sebrell: He can testify for himself. He can't testify 
about them. 
J\tlr. Maupin: If you wai.ted until I get through with the 
question maybe you would not object. 
By Mr. Maupin: 
Q .. How about your friends and acquaintances, J\IIr. Young, 
did you hear anything from them fn the way of what you 
would call kidding and horse-play and joking after this ad-
vertisement appeared? 
Mr. Sebrell: I object. If they were joking or kidding, 
under the circumstances. · 
The Court: You mean the circumstances under which it 
'vas done. I suppose he can tell us that and that will develop 
on examination, I imagine, or cross examination. 
By the Court : 
Q. Answer the question. 
A. Yes. ~lost all the young folks especially that I was ac-
quainted with and a good many of the theatre-goers, they 
would come down to my theatre and come down there and 
wanted to know what was the matter and called me shark and 
slapped me on the back and all that mess, and they 
page 52 ~ just kept it up. At first, I took it good-naturedly, 
but then they kept doing it and kept doing it and 
every time they would see me across the street or when I 
would .go up to the drug store, I got so I didn't want to even 
go up the street. I would go by the drug store and two or 
three would holler ''Shark'', and some would say ''I would 
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like to trade watches, but I don't want to trade with a shark,'' 
and all that mess. And I got so I would not go up the street 
unless I had to. 
By Mr. Maupfu: 
Q. After you were i'nformed of the presence of that pla-
card in the window, did you go up to look at it¥ 
A. Yes, sir. 
Q. Did you see any of your friends about that time f 
A. Some of my friends told me· to go up and see what Doc 
Powell said about me. And 'I went up and started reading 
it and had not more than gotten started when a bunch of my 
friends in a car-
Q. Who were those friends f 
A. vV. E. S'mith, the Ford agent; l\1r. Richard Butler, ~Ir. 
l~oswell Stephenson, ~Ir. Robert Cogdale. 
Q. You say they were there sitting where 1 
A. They were sitting in their car in front of Doc Powell's 
place when I w.ent up to read the card in the window. 
Q. VVhat sort of reception did you get from them·Y 
A. They didn't even let me read the card. They called me 
over there and started ragging me right there in 
page 53 ~ the street then about five or ten minutes, at night, 
everybody was on the street. They just had a big 
time there with me. I tried to take it good naturedly. ~rhey 
kept it up and I left there. Mr. Smith said he was thinking 
about trading watches and he was afraid to trade with a 
shark: 
Mr. Sebrell: That is hearsay. Let him testify. 
By Mr. l\1aupin: 
Q. Go ahead, ~fr. Young, and tell what happened? 
A. Yes, ·and they carried on there with me on that ·same 
crowded street. If I would see tl1em up the street they would 
just rag me. If I would go to their places of business, the 
same thing, keeping after me. 
Q. Did you ever hear in the town of Frankli'n any appli-
cation of that insulting term made to anyone else except you 1 
A. No, sir. 
Q. Did you ever hear it suggested that it could have ap-
plication to anyone but you? 
·Mr. Sebrell: Your Honor, I hate to keep on objecting, but 
my friend keeps on asking these questions that I think are 
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immaterial and irrelevant and I reckon it is my duty to ob-
ject. 
The Court: I reckon he is just trying to pin it to this man 
and not anybody else. I understood him to say that he never 
heard of any. It might have been known by a number of 
people and not to him. 
Mr. Maupin: I ask him if he had ever heard it suggested. 
page 54 ~ By Mr. ~Iaupin : 
Q . .Answer the question? 
A. I never heard it fn Franklin until this occurred. 
Q. What I asked you was, did you ever hear it suggested 
that this term could have applied to anybody else except 
you? 
A. No, sir. 
Q. After this thing occurred, what had been your relations 
with Mr. Jordan B. Powell, otherwise known as Doc Powell 
Before this time had they been pleasant so far as you were 
concerned, or not? 
A. No. It started from perhaps five or six weeks after I 
took the line. He started in the drug store there when I 
would go down. It kind of worried me a little bit, but I 
di'dn 't say nothing and before I came to Norfolk I took it up 
with Mr. Bennett and told him what occurred, so he writes 
a letter to. Doc Powell. 
By the Court : 
Q. He asked you about Doc Powell, not about Bennett? 
A. We started, we were the best of friends. 
By 1\rir. ~Iaupin: 
Q.. So· far as you were concerned, were you a friend of his 
or not? 
A. Yes, sir; we were the best friends. 
Q. To your knowledge, had you ever done anything to hurt 
him except in the way of legitimate competition in 
page 55 ~ trade? 
A. Not to him. · 
Q. What was his demeanor towards you f Di'd it indicate 
any change or not? 
A. Yes, sir. 
Q. Please state what it was Y 
A. Well, 've always met, whenever we met ·we always had 
to have some little conversation, whether it was business or 
joking or what if was, we. would always stop one another and 
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go in sometimes and play pool together at lunch hour, and per-
haps bowl a little while or something like that. Then he got 
so h~ wouldn't hardly speak to me and he finally got so he 
wouldn't speak to me at all. 
Q. Didn't speak to you at all f 
A. No, sir. · 
Q. About this keeping this placard in the window, Mr. 
Young, how long did it stay in the window? 
A.. It stayed in there nine or ten days, right along there, 
approximately that time. 
Q. And it was then taken on t 1 
A. It was taken out a short while just before I had the 
papers served on him. It was put in there on Saturday after-
noon again and 1\ionday he was notified of thi's case and 
shortly after some of the boys had seen it, it was taken out. 
Q. In other words, it was re-inserted in the window and 
about the time the correspondence started about this matter, 
it 'vas taken out again? 
page 56 ~ A. Yes, sir. 
CR-OSS' EXA.~IINATION. 
By Mr. Sebrell: 
Q. Now, 1\ir. Young, you say you went to Franklin about 
three years ago? 
A. Yes, sir. 
Q. You went there in charge of this moving picture busi-
ness? 
A. Yes, sir. 
Q. You di'd not go into the jewelry business until about 
February, 1926? 
A. That is right. 
Q. And as I understand, ~Ir. Powell himself assisted you 
in getting into the jewelry business by introducing you to 
.racob Bennett Y 
A. He went in to introduce me and I told him I knew ~Ir. 
Bennett. I had had pusiness dealings with him myself. 
Q. As a matter of fact, 1\ir. Po·well himself was for a num-
ber of years connected ·with }fir. Bennett in Norfolk, wasn't 
hef 
A. So I have heard. 
Q. He and Bennett were quite friendly and carried you 
in and introduced you to 1\ir. Bennett as a friend of his? 
A. No, sir. He told me he would, but I told him I knew 
wir. Bennett. 
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Q. But he offered to introduce you to Mr. Bennett and 
assisted you as best he could in getting you this 
page 57 ~ line of goods at Franklin¥ 
A. Well, when I come in the door 1\ir. Bennett 
met me. • 
Q. Just let the jury understand. The jury 'vant to know 
the true facts in thfs case, they want to know what is meant 
by the whole thing and what was done. Didn't Mr. Powell 
at that time advise you in the most friendly way to go into 
this business, and offer to take you to Bennett and use his 
influence to get you the business i 
A. No, Air. 
Q. Didn't you make the statement to the jury just now that 
he suggested you doing this? 
A. No, sir. 
Q. ·I was mistaken then. I thought you said Mr. Powell 
had told you he was going out of the business and suggested 
to yo-q. that it would be profitable business to you 7 
A. No, sir. · 
Q. Didn't he offer to take you down and introduce you to 
~Tacob Bennett! ' · 
A. No, sir. That was not our business. 
Q. He did not offer to introduce you to Jacob Bennett' 
A. Yes, he offered to introduce· me. 
Q. What was his purpose, 'vhat was he going to introduce 
you to Jacob Bennett fo;r' 
A. I told. him I was going in there to see them. 
Q.. For what? 
A. To put in my application for a salesman~ 
page 58 ~ Q. Yes, and he offered to introduce you? 
A. He said, ''I am going in there to see the boys. 
I know them. I will go in there with you.'' 
Q. Aren't you willing to admit to the jury that Mr. Powell 
at that time was trying to be your friend and trying to help 
you to get the position 1 
A. He was not trying to help me get the position because 
I brought the question up myself like I told you awhile ago; 
j t was my own suggestion. 
Q. What did he want to introduce you for? 
A. He suggested it and I told him I knew !fir. Bennett. We 
were coming do\.vn to assist him in other business and through 
courtesy, I suspect, he offered to introduce me. 
Q. Yon say that he did not try to induce you to go into the 
business? 
A. No. I brought it up by my own suggestion. 
52 In the Supreme Court of Appeals Qf Virginia. 
Q. He was not trying to .get you in the business 1 
A. No, I don't expect he was. 
Q. But he simply suggested that as a mere matter of cour-
. tesyY 
A. That is all, and as a business man. .. 
Q. Is that the way you understood it when you told Mr. 
Maupin awhile ago that he brought you to Norfolk and was 
going to take you and introduce you to Jacob Bennett? 
A. No, sir. I did not tell him. I did not make that state-
ment. 
Q. I understood you to say he took you in to in-
page 59 ~ troduce you to Jacob Bennett t 
A. No, sir. 
Q. You did not make that statement? 
A. He took me in to fntroduce me~ 
Q. He took· you in to introduce you 7 . 
A. He took me in to introduce me and I told him I kne'v 
Mr. Bennett. I 
Q. Didn't he introduce you 1 
A. Not necessarily. 
Q,. I didn't ask you not necessarily, I asked you did he · 
do itt 
A. I said before when I .got to the door J\{r. Bennett hap-
pened to be there and he shook hands with me and called me 
by name. 
Q. You did not need any introduction? 
A. No. 
Q. In February, 1926, 'vas the first time you had any busi-
ness in Franklin except moving picture business 1 
A. No, sir. . 
Q. You never .attempted to sell anything, any wares of any 
kind in Franklin before February, 192(3! 
A. No, sir. 
Q. N o,v, I also understood you to say that you and ~Ir . 
. Powell were very friendly, you. went out very frequently and 
ate lunch together. That was after you went in business down 
there, wasn't it? 
A. No, sir. 
page 60 ~ Q. I understood you to tell Mr. Maupin that un-
til the time of this placard put in the window, you 
and he were very friendly f 
'.A. Beg pardon. I said it started in ~Iarch, 1926. 
Q. Until ~I arch you were very friendly Y 
A. Yes, seemed to be. 
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Q. Are there any other salesmen that come in there selling 
jewelry and other things 1 
A. I have never come in contact with any of them. 
Q. You don't know whether they do or not, do you Y 
A. I couldn't say. 
Q. Do you know whether Pinner's concern at Suffolk 
sends a man there to sell jewelry 1 
A. I don't know that. 
Q. You could not say they do not Y 
A. No. 
Q. Could you say no Richmond house ever sends men there 
to sell jew~lry? 
A. If there is, I don't know. 
Q. You don't know, but you couldn't say there is none Y 
A. I know there is nobody in Franklin that is located there 
to sell for them. · 
Q. You do .know there are a great many salesmen of va-
rious kinds that run around from door to door and sell, don't 
you, and that it has been a subject of newspaper talk for 
sometime f Don't you know that? 
A. I expect there is. 
page 61 ~ Q. But, you· were not of that kind, were you 1 
A. No, sir. 
Q. Yon. did not belong to that class? 
A. No, sir. 
Q. Now, Mr. Young, of course your name is not mentioned 
in this advertisement at all. Yon are not referred to directly 
in that, are you, Mr. Young? 
A. No, sir. 
Q. If there is any reference to you then, it must be by 
reason of the things that are stated in here and the definitions 
that they have got in here and the desc~iptions that they 
have got in here. Here is what it says: "Did it ever occur 
to you that the man who rings your door bell to sell his 'vares 
bas the same spiel for everybody f '' Did you go around to 
houses ringing doorbells selling this stuff? 
ll. No, sir. · 
Q. So, that does not apply to you. Did you have the same 
spiel for everybody that was given to you -by your house? 
A. No, sir. 
Q. So that didn't apply to you. "His spiel is given him 
by the house he represents and carefully memorized so that 
all of his prospects Will fall for the same dope." That was 
not you, was it 1 
A. No, sir. 
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Q. "Powell Brothers have been in the jewelry business 
in Franklin for 15 years.'' You don't question 
page 62 ~ that1 
A. No, sir. 
Q. "We have never gone into the installment game to any 
great extent although we have hundreds of satisfied custonters 
to wh<;>m we have sold on time and saved them money. We 
contend that any city installment jewelry cot1cern carrying a 
reputable line of jewelry can sell its wares at home instead 
of employfng local shark talent to sell them in nearby towns 
on a commission basis." That does apply to you, does itt 
A. Yes, sir. 
Q. It does f Are you one of the local sharks down th(~re? 
A. I was the only local representative in the town. 
Q. You said just now that you didn't know whether Pinner 
sent a man up there or not l 
A. He was not a local man. 
Q. That would depend on what you mean by local. A man 
selling locally in town would be a local man~ 
:J\iir. Niaupin: If your Honor please, I object to the argu- · 
ment of the case ·by Mr. S'ebrell at this time. 
The Court: I think it is legiti'mate cross examination. 
Mr. l\{aupin: It is an argumentative question. 
By 1Ir. Sebrell: 
Q. That would depend on 'vl1at you mean by local. A man 
selling locally in town would be a local man? 
·A. Local representive certainly would be a man that lived 
in the town, for instance, like myself. .A. local 
·page 63 .~ representative certainly meant a man that lived in 
Franklin. 
Q. You got out a license, I believe, in July to do business 
as a merchant in Franklin 1 
A. Yes, sir. 
Q. So, you had a real merchant's license and you were 
doing business in Franklin as a local mercJlant 1 
A. Yes, sir. 
Q. Was the license in your name f 
A. No, sir .. 
Q. In the name of Jacob Bennett 1 
A. Yes, sir. 
Q. So that Jacob Bennett ''ras licensed and was, at the time 
this publication came out, a local merchant in the town him-
self?. 
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A. Yes, sir; and I was there representing him. 
Q. You were representing then a local mercha;nt in Frank-
lin~ 
A. City Jeweler's representative. 
Q. You got the merchant's license for Franklin, didn't 
you¥ 
A. Yes, sir. 
Q. And that merchant's license was gotten for Jacob Ben-
nett in Franklin? 
A. Yes, sir. 
Q.,And you were in charge of that place they had in Frank-
lin and what business they had in Franklin Y 
A. That is right. 
Q~ So that you were not cheating anybody; you 
page 64 ~ sold jewelry and you sold high class jewelry, too, 
didn't you, Mr. Young? 
A. Yes, sir. 
Q. "In buying from Powell Brothers you save yourself 
this shark's commission; you get better prices on the article 
itself; you get better protection on your purchases.'' You 
were on a salary, weren't you 1 
A. No, sir. I was on a drawing account and commission. 
Q. Didn't you state to l\1:r. Franklin Edwards, the Com-
missioner of Reven.ue at the time you went to get tllis license 
that you were on a salary? · 
A. No, sir. 
Q. Did you deliver as you sold them' 
A. Not until after I had a license. 
Q. Before that time you simply took orders' 
A. Took orders and delivered two or three days after that. 
I would send down to Norfolk and tell them to send the con-
tract In and they kept a duplicate in stock themselves and 
sent it to me and I could deliver. 
Q. Until you got the license in July you never did deliver 
until after you had sent your order in to the house and· got 
the stuff back¥ 
A. Not necessarily. 
Q. vVhat? 
A. The city salesmen deliver about three days afterwards. 
Never deliver on the spot. 
Q .. I understand, but did you deliver from the 
page 65 ~ stock you had in Franklin or did you send the order 
into Jacob Bennett and wait each time until you 
got the order filled Y 
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A. At first every single thing was done that way, but some 
times I would deliver from my samples. 
Q. In other words, you would take the order and then de-
liver right behind it from your place of business~ 
A. No, sir. We never did that because we went before 
the Commonwealth's Attorney to be sure what I was doing .. 
Q. After you made this complaint and applied this thing 
to yourself, then the boys commenced to tease you, didn't 
they, Mr. Young~ 
A. No. Thi's happened a year before the issue of the paper, 
and friends coming down to the theatre, at times, and at night 
everybody hang around wating for the box offic·e to open, go 
down there. 
Q. These were your friends 1 
A. Yes, sir. 
Q. They are still your friends 1 
A. Yes, sir. 
Q. They have not changed the least bit, have they 1 
A. I can't say that they have. 
Q. They don't think you are a shark in the sense you are 
a rogue, do they? 
A. I don't know what they think. 
Q .. They haven't acted like that, they are still associated 
. with you and just as good friends as they wer'e 
page 66 ~ before, aren't they? 
A. I think just as good fri'ends as they were be-
fore. 
Q. You said something about selling $7,000. Have you 
got any books down here. with you to show what you sold? 
A. Jacob Bennett has. 
Q. Have you got any books Y 
A. No, sir. 
Q. Are you just testifying from memory 1 
A. I could do it if I had to. I remember that. 
Q. How much did you get paid? 
A. I was working on drawing account and commission. 
Q. How much did you get paid 1 ·what commission di'd you 
e-et? 
'"' A .. Well, I can't say right off-handed. 
Q. How can you say bow much you made if you don't know 
how much commission you got? Did you get that commis-
sionT 
A. Yes, sir. 
Q.. How much commission did you get Y 
A. Ten and ten. 
Jordan B. Powell. v. Al Young. 57 
Q. What do you mean by ten and ten¥. 
A. Ten on the sales and ten on the collections. 
Q. So that if you sold at the total purchase price you get 
ten per cent all the way through~ 
A. No, sir. It figured more than that. Ten per cent on the 
sale if I sold a man an a.rti"cle for $150. 
Q. That would be $15, and if they paid you for collecting, 
did you get $15 more 1 
page 67 ~ A. It all depends on how much he paid me the 
first time. If he gave me $50 the first time, I would 
get ten per cent on the $100 when collected. 
Q. That would be ten per cent on the whole business 1 
A. No, sir; it would not. 
Q. If he paid you $50 cash you would get ten per cent on 
what you sold it for, that would be $5.00¥ · 
A. No. It would be $15. 
Q. You would get ten per cent on the entire sale Y 
.A. Yes, sir. 
Q.. And if he didn't pay you but $50 cash, you would get 
ten per cent on that, which would be ten more, making $25 
on that sale ? 
.A. Yes, sir. 
Q. So, if you sold for $150 and you d:ldn 't get but one dol-
lar down, why you would get $15 for the sale and then when 
you collected the $149 you would get $14.90 more, making 
about $29 and something you made on that sale 1 
A. Yes, sir. · 
Q. So, it was to your advantage to get as little cash as 
possible when you made the sale f 
A. No. I don't do that. 
~ You don't want money when you get it Y 
A. I would not last long with anybody doing it that way. 
Q. Now, so that is what you got; you sold about $7,000 
worth of stuff and you got· ten per cent cash. Did 
page 68 ~ you get anything else ? 
.A. Yes. I got my .collections, whatever they 
amounted to. 
Q. Did you get anything except commissions 7 
A. Well, I drew on them. I had a drawing account on ,., 
them. 
Q. Yon had to pay that back 7 
.A.· Yes, I had to pay that back. 
Q .. That was sfmply an advance that was charged up to 
you and was paid back out of your commissions. You didn't 
get any salary? 
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A. I was paid guaranteed at a drawing account of $15. 
My balance on the end of the month, if I didn't get but $40 
commission I was sure of getting $60. 
Q. I understand you had a drawing account of $15 a week¥ 
A. Yes, sir. 
Q. If you sold $60 worth for that month, that was charged 
to itY 
A. That offset it. 
Q. That. was an advance? 
A. Yes, sir. 
·Q. Did you get any salary? 
A. $15. That was my guarantee. 
Q. I am asking you did you get any salary. You know what 
a salary is? 
A. It was understood between 1\:Ir. Allen, and our manager, 
·:Nir. Bennett and myself that perhaps ii we had a dull season, 
if I didn't have but $40 at the end of each month, I would 
get $60. 
page 69 r Q. You have explained that to the jury. You 
have said you had a drawing account of $15 a 
week. which was charged to you and charged against your 
commission. and which was to be returned if you made that 
much commission. Did you get anything in addition to that? 
A. No, sir. 
Q. So, he did not promi'se to pay you so much a month or 
week for your services, except to charge it to you against 
those commission amounts Y 
A. J was sure of getting $60 a month. 
Q .. A11d you said that none of these things, these terms over 
here a ppliP.d to you ? 
A. Yes, sir; they_ do apply. I thought they did. _ 
Q. J mean you don't come within the terms of any of these 
things here, do you 1 
A. To a certain extent, yes, sir. 
Q. Whir~h one of these do you come in, whfch one of these 
things dq you come within over here? 
A. Well, the only things I could figure were the City Jew-
-. elers, local shark. · 
vP Q. He didn't say that. .He says sharks. He is speaking in 
·a general way. I-Ie says local sharks. 
J.\IIr. l\faupin: No he doesn't. 
1\Jir. Sebrell: R~ad it yourself. 
Mr. Maupin: I know it by heart. You asked me to read it. 
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I am going to read it: ''We contend that any city 
page 70 r installment jewelry concern carrying a reputable 
line of je"relry can sell its wares at home instead 
of employing local shark talent to sell them in nearby towns 
on a commission basis.'' 
~Ir. Moyler: Will you· read this~ 
].fr. Maupin: It says later on ''The commission is the big 
idea with the local sharks who represent the city jewelers.'' 
By ~{r. Sebrell: 
Q. So that the only time he referred to anybody as shark, 
he was referring to sharks, wasn't he~ 
A. They didn't call me sharks. They called me shark. 
Q. I understand they were your friends that were kidding 
you after you brought this suit and after you had taken ex-· 
ception to it yourself. That is all. Did you have a town 
license as well as a county license up there~ 
A. Yes, sir. 
· Q .. Did you get one from Mr. Ashby Gay, recorder of the 
t.own~ 
A. Yes, sir. 
Q. 'V' as that in your name Y 
A. Jacob Bennett's. 
Q. You clidn 't have any liceuse in your name at all? 
A. No, sir. 
page 71 ~ RE-DIRECT EXA1IINATION. 
By Mr. 1\:faupin: 
Q. Let's get straight about your drawing account and that 
sort of thing. I don't know that it makes much difference 
but we had just as well have it straight. You got, I think 
you said, ten and ten 1 
.. A.. Yes, sir. 
Q. That is to say-
~fr. Sebrell: Let him say. Suppose you get up there and 
Jet him get down here. 
~fr. Maupin: All right. If you don't want to save time 
I am perfectly williug to take the longer way around. 
By Mr .. 1\faupin: 
Q. What did tl1e ten and ten mean? 
A. The ten and ten was if I made a sale I made ten per 
cent on the sale and then ten per . cent after the sale was 
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made· on the collections. I mean if a man 'vas supposed to 
pay me $4 a month I got 40 cents; $5 .a month I got 50 cents; 
or $8 a month I got 80 cents. 
Q. Ten per cent of whatever he paid in that month¥ 
A. Yes, sir. 
Q. Was any limit put on you as to how much cash you ntust 
get when you made a sale? 
A. vVhat do you mean 1 
Q. I mean could you make a sale of $100, for illustration, 
and sell on $1 downY 
page 72 ~ A. No, sir. 
Q. vVhat was it¥ 
A. Mr. Bennett and ~Ir. Alle.n both told me before making 
a sale I tried to get at least 20 per cent on the first pay-
ment. 
Q. So, that was your limit, you could not make a sale for 
less than 20 per cent down~ 
A. Our first payments the month of December averaged 
through forty per cent on first payments. 
Q. ~Ir. Sebrell has asked you some questions as to whether 
·or not you thought you were a shark. '' vVe contend'' says 
this advertisement "that any city installment jewelry con-
cern carrying a reputable line of jewelry can sell its wares 
at home instead of employing local shark talent to sell them 
in nearby towns on a commission basis" .. Was there any city 
jeweler that employed any local agent whether he be shark 
or not except your employment by Jacob Bennett in Franklin 
at that time? 
A. No, sir. 
Q. Now, ~Ir. Young, a man ·who travels for a jewelry house, 
we will say, who has the territory of Eastern North Caro-
lfua and he goes to Kingston and Edenton and Elizabeth 
·City and towns of that sort, vVilson and Rocky Mount, is he 
a local man at one of those to,vns ~ 
::1\fr. S"ebrell: ·That is a question for the jury. 
The Court: That is for the jury to say. 
page 73 ~ ~Ir. lVIaupin: That is exactly along the line Mr. 
Sebrell asked him just now. 
Mr. Sebrell: I want to save the point. 
By Mr. J\IIaupin: 
Q. Is he a local man in any of those towns Y 
A. ·He is a traveling man. He could not be a local man. 
Q. He is a traveling man? 
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A. Yes, sir. 
Q. Exactly so. Mr. Young, did you notice any diminu-
tion in your sales after this thing occurred in August Y 
A. Yes, sir. 
Q. vVhat did you attribute it toY 
Mr. Sebrell: I think that would be an opinion. 
The Court: Just state what it was and the jury will have 
to say. · 
By Mr. Maupin: 
· Q. For what reason was there a diminution in your sales? 
~fr. Sebrell: That 1s for the jury. 
The Court: The jury will have to tell that. Just find out 
what that is and then the jury will say whether or not it was 
the reason. 
By Mr. :Niaupin: 
Q. About how much 1 
A. I dare say two months, or ten weeks, I practically did 
nothing. · 
<J. Why? 
page 7 4 ~ A. "\V ell, it just worried me so much it took the 
pep out of me. My collections ·went back on me 
and I did not sell new merchandise. I didn't do anything 
at all and ~Ir. Allen right there (indicating) sent my checks 
and I didn't have anywheres near that ·amount coming to me. 
Q. But you had a guarantee, I believe you said, of $60 a 
month? · 
A. Yes, sir. It just took the pep out of me and I did not 
try to sell any goods. 
RE-CROSS EXAMINATION. 
By Mr. Sebrell: 
Q .. Let me see here. There was one thing that was brought 
out in .this examination that I want to ask you a question 
a bout. • As I understand, under your contract with Jacob 
Bennett, you were required to get at least twenty per cent 
cash? 
A. 1\Iostly, yes. I could use my discretion, but there. was 
no contract necessary. 
Q~ Yon did not sell a dollar down and a dollar a week Y 
A. Well, sometimes, yes. If I would take a man I knew 
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was perfectly all right, maybe a working man, a -good man, if 
he wants a watch, a cheap watch, say $20.00, $25.00, he wants 
a watch and says, "Well, I haven't got much, but I will give 
you a dollar a week", I would sell the man if I thought he is 
all right. 
Q. That would be a rare case. That was not 
page 75 ~ your usual mode of doing business? 
A. I had quite a few of the cheap articles. 
Q. That was not your usual mode doing business 1 
A. On best grade articles they required twenty per cent. 
Q. So, what you told Mr. :Maupin was not exactly accurate, 
that you were required to get twenty per cent 1 
A. Yes; that was the verbal understanding I had with l\fr. 
Allen, credit man for Jacob Bennett. 
Q. You did the other on your own responsibility? 
A. He told me to use my own discretion on cheap stuff. 
Q. But the understanding you had with Jacob Bennett was 
you 'vere to get twenty per cent cash~ 
A. Yes, that is just the way on cheap stuff. They do not 
sell a $150.00 diamond ring for $1.00 a week. 
Q. Did you ever go around to Courtland and try to sell up 
thereY 
A. \Vho? 
Q. Do you kno'v where Courtland is? 
A. Yes, sir. 
Q. Did you ever try to go around and try to sell at Court-
land~ 
A. No, sir. I made collections for ,Jacob Bennett up there. 
; Q. Did you ever go around to Boykins, N ansemond 1 
A. No, sir. The only thing I ever sold there outside of 
Franklin 'vas one party from Boyld'ns. I don't 
page 76 ~ even know why they sent me the correspondence 
and stuff she wanted and asked me to take it to 
her. 
Q. You never have been to Courtland Y 
A .. Yes, sir; I have been to Courtland. 
Q. I mean to sell your articles 1 
A. No, sir. They come to me. Jacob Bennett bas friends 
there and he wrote them my location was in Franfdin for 
,Jacob Bennett and they "rould come to me and see me. 
Q. Did you ever go up there to sell them' 
A. No. I went up there to make collections when they came 
due. 
Q. You never went there to make a sale? 
_.,.· 
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A. No, sir. I go to Courtland. The majority of them send 
me checks. I go up there a day. 
Q. How often do you go to Courtland? 
A. I don 1t know. I haven't been to Courtland for a long 
time. I haven't been to .Courtland for a long time. I haven't 
been there to do any advertising. Just only in Franklin. 
vY. B. HAYES, 
a witness on behalf of the plaintiff~ being first duly sworn, 
testified as follows : 
Examined by 1\Jir. Maupin: 
Q. Please state your name? 
A. W. B. Hayes. 
page 77 r Q. And your occupation f 
A. Salesman. 
Q. Salesman of what character of goods? 
A. Jewelry. 
Q. How long have you been a jewelry salesman? 
A. Well, I have been, you might say, practically all my life. 
I never did anything else but sell jewelry and repair watches. 
Q. \Vho do you sell for now~ 
A. Jacob Bennett. 
Q. When did you first go with Jacob Bennett? 
A. In 1896. · 
Q. Have you worked exclusively for him or for other con-
cerns? 
A. No. I have worlmd for him around about twenty years. 
Q. Have you ever worked for any other jewelry concern1 
A. G:ale-Ford, eight years, around about that time. 
Q.. Did you ever work for anybody else? 
A. I 'vorked for B. J{ahn, awhile. 
Q. During the time that you were employed by Jacob Ben-
nett, was Mr. Jordon B. Powell who now lives in Franklin, 
employed by him at any time? 
A. Yes, sir. 
Q. In what capacity? 
A. Jeweler and engraver. 
Q. Does he have the opportunity in that capacity to find 
out what the cost marks used by Jacob Bennett 
page 78 ~ are? 
A. Plenty of time, plenty of opportunity. 
(No Cross Examination.) 
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FRANKLIN EDWARDS, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: 
Examined by Mr. Maupin: 
Q. Your name is Franklin Edwards f 
A. Yes, sir. 
Q. And you live in Franklin? 
A. Yes, sir. 
Q. What official position, if any, do you hold there Y 
A. Commissioner of the Revenue, Southampton County. 
Q. Did you, during the year 1926, have any complaints 
from Jordan B. Powell regarding the license or lack of license 
of Mr. AI Young? 
A. Dr. Powell asked me if Mr. Young had taken out Tiler-
chant's license. I replied that he had not. 
Q. Did you get in communication with Young f 
A. Yes, sir. 
Q. Did he evince any unwillingness to take out such license 
as might be necessary! 
Mr. S'ebrell: Ask him what he did. 
Mr. Maupin: I don't have to ask him what he did. He 
might have stood on his head for all I know. I want to get 
somewhere with my questions. 
page 79 ~ By ]_\lfr. ·Maupin: 
Q. Did he evince any unwillingness to take out 
such licens~ as might be necessary f 
Mr. Sebrell: I object, if your Honor please. 
The Court: I don't know whether it suggests the answer 
or not. 
Mr. Sebrell: It is a question of conclusion on his part. It 
would be what he did, the facts. 
Mr. Maupin: The facts are the last thing you want brought 
out, Mr. Sebrell. 
The Court: I don't think it is a question of whether he 
evinced any unwillingness. I think the question is objec-
tionable. . " _· !~!!l)~.j 
By Mr. Maupin: · 
Q. Did you take the matter up with Jvir. Young? 
A. Yes, sir. . · 
Q. Did you have any trouble in persuading him to secure 
such license as might be necessary by lawY 
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A. I went into the matter of exactly what sort of business 
Mr. Young was conducting. He said that he 'vas working on 
a commission basis. I told p.im that my interpretation of 
the license law was that if he was working on a commission 
basis and the goods were shipped direct from the firm in 
Norfolk for whom he was working, that I considered he was 
not due to take out a license, but in order to verify my inter-
pretation of the law I would write to the Auditor 
page 80 ~ of Pub-lic Accounts in Richmond, which I did. The 
Auditor verified my interpretation, after whfch I 
got in touch with Mr. Young again, he came in, and I told 
him that the Auditor had verified the interpretation I had 
put on the license law, at which time he stated that he wished 
to take a retail merchant's 1icense in order that he might re-
tail goods in Franklin1 
Q. And that was taken out 1 
A. That was taken out. 
Q.. Here is a check which he paid for this license, }fr. Ed-
wards. It is dated September 15th. Do you know whether 
that was retroactive f -
A. I would like to make this statement in regard to the li-
cense. This matter came up, if I remember correctly, some 
time probably between the 15th and the latter part of August. 
vVhen ~Ir. Young came i'n to get the license, that is the last 
conversation I had with him in which he applied for a mer-
chant's license, he stated that he had taken out town license 
dated July 1st. 
Q. I hand you this. Is this the town license to Jacob Ben-
nett, merchant's license for 19261 
A. This was not issued by me, but I recognize it as a town 
license for Jacob Bennett. 
~Ir. 1\iaupin: I introduce the check and the license in evi-
dence as Exhibits 3 and 4. 
page 81 ~ EXHIBIT NO. 3. 
"JACOB BENNETT, INC. 
Diamond Experts 
No. A 9640 
Cor. Granby & Tazewell Sts. 
NORFOLK, VA_. September 15, 1926. 
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PAY TO THE 
ORDER OF H. M. Drewery, Co. Treas. $1025/100 
Ten and 25/100 . . . . .......................... DOLLARS 
NOT OVER FIFTEEN DOLLARS' 
JACOB BENNETT, INC. 
S. C. BENNETT, Secretary. 
THE NATIONAL BANI{ OF COJVIMERCE 
OF NORFOLK, VA.'' 
page 82 ~ EXHIBIT NO. 4. 
"TOWN LICENSE 
NOT TRANSFER.ABLE EXCEPT vVITI-I TI-IE AP-
PROVAL OF THE BOARD OF COM~fiSSIONERS. 
No ........ . July 1, 1926. 
THE TOWN OF FRANK~IN, VIRGINIA, 
js entitled to receive from Jacob Bennett, Inc. the sun1 of 
twenty & no/100 ................................ Do1lars 
assessed by the Commission of the Town of Franklin, Vir-
ginia, as. a license tax imposed by ordinance for the privilege 
of mer can tile 
at Franklin Theatre 
within the corporate limits of the Town of Franklin, Virginia, 
for the year ending June 30th, 1927 
L. H. GAY 
Acting Town lVIanager. 
Received Payment July 2, 1926 
TOvVN OF FRANI{LIN by L. H. Gay. 
page 83 ~ By 1\ir. Maupin: 
Q. Go ahead. 
A. When he "'stated he had taken out town license as of 
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July 1st, I told him he would be liable for state license for 
like per!od, and I told him I would assess him from July 1st 
on, basing his license on July 1st. 
Q. Did he assent to that? 
A. Yes, sir. 
Q. Did he make any objection to doing what you told him 
was necessary to do? 
A. No, sir. 
Q. I think you said your attention was first brought to this 
matter by the complaint of :.Mr. Jordan B. Powell1 
A. Doc Powell asked me if 1Ir. Young had a license. 
CROSS EXANIINATION. 
By Mr. Sebrell: 
Q. You are Commissioner of the Revenue for the county? 
A. Yes, sir. 
Q~ And you approached him with regard to getting out a 
license? 
A. Yes, sir. 
Q. Did you do that more than once? 
A. I called ~1:r. Young once or twice over the phone. I 
than wrote him. Then another call on the phone and he came 
in afterwards. 
page 84 ~ Q. Did you talk to him over the phone twice f 
A. I think I· called him twice, :h'Ir. Sebrell . 
Q. And had a talk with him ea~h time on hvo different 
occasions 1 
A. Simply over the phone I told him I wanted to see him 
in regard to the matter of license. I did not discuss the 
license with him over the phone. 
Q. He did not respond to your two calls or you would not 
l1ave written him? 
A. No, he didn't come. 
Q. If he came in response to your two phone calls, he didn't 
pay any attention to it at all f 
A. If he came in my office, I didn't kno'v it. 
Q. When you called the second time, he didn't tell you he 
had come in and couldn't find you' 
A. No, sir ; he did not. 
Q.. There was no reason why you should suggest that he 
might have called and didn't find you in 1 
A. The reason I wanted to be fair, because that time of the 
year I am out of the office a good deal of the ti'me. 
Q. As a matter of fact, he did not say to you ''I got your 
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phone messages, and I· went to see you and you were not 
there''Y 
A. l don't remmnber that. 
Q. You say you had to call him twice and you \vrotc hi.nj 
the third time, and then you called him on th(} 
puge 85 ~ telephone the third time, making four times~ 
A. I didn't say how many times I called him, 
because I don't remember. It has been a matter of six or 
seven months, but I know I called ~1:r. Young two or three 
times and wrote to him once. 
Q. That was before you got him to come to your office 1 
A. Yes, sir. 
Q. Then he came up there and you discussed with him this 
question 1 
A. That is right. 
Q. Did he tell you at any time whether or not he . got a 
salary? 
A. When he applied for a license I asked Mr. Young, on 
what basis he was conducting business. He stated that he 
was working on a commission. I asked him if in working 
on commissi'on he was delivering goods, which would haye 
made him liable to commission merchant's license. He stated 
that he simply took orders and the goods were shipped di-
rectly from the house in Norfolk, Jacob Bennett, Incorpo-
rated, I believe; that he simply got his commission. That is 
when I told him I did not consider hi'm liable for any license. 
Q. Did he ever tell you that he got any salary t 
A. I don't remember that. 
Q. You don't recall? 
A. No, sir. 
Q. You don't know whether he said that or 
page 86 ~ whether he did not 'I 
A. No, sir. I don't know whether he told me he 
was working on salary or not. I remember this: That he 
told me at the time that he expected to work on a salary. 
Q. That he expected to work on a salary? 
A. Yes, sir; that he expected to work on a salary. 
Q. That was the time he was getting out the license? 
A. It was one of the conversations I had in regard to getting 
out license. 
Q. What time was the li'~nse gotten out t Was it after the 
time that check was dated 'I 
A. That check is dated, I think, September 15. 
Q. September 15 Y 
A. Yes, sir. 
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Q. So; he did not get out a license until September 15, 
1926·? 
A. He came in sometime the first of S'eptember, made ap-
plication, asked that I wait a few days, or rather the treasurer 
wait a few days until he could .get a check from Jacob Ben-
nett, Incorporated, and then he brought the check in, which 
I turned over to the treasurer. 
Q .. When was it you firsf saw him, as you recall, about 
getting out license Y . 
A. I think it was either the very last of August or the 
first of September. 
Q. What is the date of the town license, Mr. Ed-
page 87 ~ wards Y ·. 
A. July 1, 1926. 
Q. So, between the first day of July when he got out a town 
license until the 15th day of September he did not have any 
county license at all? · 
A. No, sir, he did not. 
Q. Your town is a part of the county, is it not 1 
A. Yes, sir. 
Q. And merchants who are doing business in the Town of 
Franklfri have to pay county license, do they not? 
A. Yes, sir. 
Q. Just as they do a town license, they pay both 1 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. But, the county license was dated back to correspond 
with the town license Y In other words, he has agreed to pa.y 
for it for the same period Y 
A. Yes, sir. If he was in business July 1st, then the State 
should have covered the same period. 
Q. And that was th~ arrangement you made with him? 
A. Yes, sir. 
Q. To which he assented Y 
A. Yes, sir. 
page 88 ~ RE-CROSS. EXAMINATION. 
By Mr. Sebrell: 
Q. You kno'v the defendants in this case, don't you, Mr. 
Edwards, 1\ir. Jordan B. Powell, Mr. Paul S'carborough and 
l'vfr. J. P. King? · 
' • : ! ' . ' i, ', . 
70 In the Supreme Court of Appeals of Virginia. 
A. Yes, sir. 
Q. Are not they among the most reputable people in your 
townY 
A. I should consider them so, yes, sir. 
Q. ~{en of high standing in business as well as in every 
wayY 
A. Yes, sir. 
Mr. Sebrell: If your Honor please, we are going to inter-
rupt the usual order to ac.commodate a character witness. 
Mr. ~Iaupin: That is agreeable to me. 
L. R .. JONES, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
Examined by ~Ir. Sebrell: 
Q. Mr. Jones, you reside in Franklin, do you not? 
A. Yes, sir. 
Q. What is your business~ 
page 89 ~ A. 'Vhat is my business? 
Q. Yes, I kno'v you have several. 
A. Banking business. 
Q. What bank are you withY 
A. Merchants & Fa1·mers. 
Q. What is your position with the Merchants & Farmers 
Bank1 
A. President of the 1\Ierchants & Farmers Bank. 
Q. Mr. Jones, do you kn·ow ~ir. Paul Scarborough, Mr. J. 
P. lung, and 1\-Ir. Jordan B. Powell, Dr. Jordan Powell, I be-
lieve he is known up there 1 
A. I do. 
Q. State, if you know, their general reputation for truth and 
veracity? 
A. Good. 
Q. State whether or not in their general business dea1iiigs 
and general standing in the community they are not an1ong 
your most respectable and prominent and reliable citizens 1 
A. I have known these gentlemen for years and my experi-
ence has always been that they are perfect :gentlemen and 
truthful and I have not anything in the world to say against 
these gentlemen. 
Q. Now, you have been also engaged in the mercantile busi-
ness in Frankli'n, have you not Y 
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A. 35 . years. 
Q. I didn't know you were old as that? 
A. Oh, yes,. I·. am older than that .. 
page 90 ~ Q. Do you kno"r anything in the world· about the 
general conditions around there of various sales-
men going around from door to door~ 
A. I have been .told so. ·· . . . · 
Q. What is the general condition around there-
~Ir. :1\'Iaupin: I object, if your Honor please. He says he 
haR been told so. 
By ~Ir. Sebrell: 
Q. Do you know how that kind of business is considered 
around Franklin V 
A. I know they have been to my home. 
Q. What are they selling? Is it confined to any one par-
ticular thing or is it just general? · 
A. It has been for the past few years, general. 
Q. Has that been a subject of complaint among the mer-
~hants generally in the Town of Franklin? 
A. Yes, sir. 
' I 
CROSS EXAMINATION. 
By Mr. Maupin: 
Q. M.r. tTones, do you·kno'v of your•o,vn knowledge whether 
anybody has ·been ·around from door to door, an itinerant 
man, traveling man, selling jewelry? 
A. I don't know particularly about jewelry. 
Q,. You don't know about that? 
A. About the jewelry busines~. 
page 91 ~ Q. So, you can't say that there ·ever has been 
to your.knowJedge any itinerant. man going around 
ringiil.g door bells, a fly-by-night man, so to speak, pedler, 
selling jewelry? 
A. No, sir. 
Q. Now, 1vfr. ,Jones, do you ·r.ecognize any difference between 
a person who lives in a town and is a representative of a 
house located outside of that town, .. and a person who goes 
from town to town selling indiscriminately in any town f 
A. How is that? . 
Q. I say do you recognize there is any difference between 
those two c.lasses of people? 
A. I do. 
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Q. Do you think the same objecti'on that applies to the 
itinerant man, the fly-by-night man who comes in your town 
today and is gone tomorrow-
A. I can't hear good. Repeat your question? 
·Q. I say do yon think the same objection that would apply 
to this fellow who is in your town today and gone tomorrow 
and g~es around ringing door bells and selling stuff today, 
and tomorrow you can't find him, do you think the same ob-
jection that applies to hi'm would apply to a local man that 
lives in your town and represents a reputable jewelry house ·t 
A. I consider that a different proposition. 
Q. A different proposition altogether 1 
· A. Yes, sir. · 
page 92 ~ RE-DIRECT EXA~fiNATION. 
By Mr. Sebrell: 
Q. Did you ever see that advertisement in the paper? 
·A. No, I did not. 
Q. If an advertisement was put in the paper "Did it ever 
occur to you that the man who rings your door bell to sell 
his wares has the same spiel for everybody'', would you say 
that was intended to apply to any particular individual or 
would you understand it to apply to any particular individual 
or that class of people who were running from door to door 
ringing bells? 
A. That class of people ringing bells. 
Q. Would you apply that to any particular individual 'l 
A. No, sir. 
RE-CROSS EXA~IINATION. 
By Mr. Maupin: 
Q. What do you understand as a local man 1 
A. What do yon mean, a local man? 
Q. If anybody is spoken of in Franklin or in the Franklin 
papers as a ·local man, what do you understand that to mean Y 
A. He is a resident of Franklin. 
Q. So, if a Franklin newspaper speaks of a local shark 
would that mean to your mind that it was a shark who wa~ 
a resident in Franklin Y · 
1\. I don't know as it would Franklin, particu-
page 93 t larly. -
Q. Well, what would it mean? 
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A. Well, through the country, I imagine. 
Q. Would mean what? 
A. Over the country. 
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Q. Would that mean a man who is going from place to 
place over the country, or a man who has a. special abode? 
A. If he has that reputation. 
Q. You say if the newspa p·er speaks of a local man it means 
a man residing there, who is in business, I suppose, or a local 
·crook. It would mean a local crook residing there Y 
A. ·what I mean to say is if a man was a crook there he 
'vould be a crook i'n other places. 
Q. You mean it was a local crook T 
A. I could not tell you. 
Q. It was a local man, but not necessarily a local crook 
or a local shark? 
A. Local means town and, of course, the community out-
side. · 
Q. And if you spoke of a man as a local man, would you 
understand that to apply to those fellows that Mr. Sebrell 
asked you about, who were representing somebody and going 
first to one tovn1 and then to another and nobody knows where 
they live or where they come from or where they are .going, 
would you understand it to apply to such a man as that, the 
word "local"? 
A.;No, I don't know about that. vVhat you asked me, be-
cause that is what people say. I have an opinion 
page 94 ~ of my own. · · · 
Q. I understand, but you are a representative 
citizen, president of the bank up there, in the mercantile busi'-
ness, and a prominent man, and I want to ask you how that 
registers on your mind if you talk about a local man-that 
does not mean a. man running around over the country from 
one town to another, selling in Franklin today, Coi.1rtland 
tomorrow, Suffolk the next day, and somewhere else the next 
d~? . 
A. A man can come there two days and call himself local. 
Q. I mean, "rould you understand that to apply to a ma.n 
living in S'uffolk, a man running around the country? 
A. Sometimes you find a man li'ving there that calls him· 
Relf local, when he is not. 
Q. Would you say a man who lives there three years is a 
local man? 
A. I would say he was local for the time being. 
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RE-DIRECT EXAMINATION. 
By Mr. Sebrell: 
Q. He does not have to be there three years to be a local 
man? 
A. He does not have to be there three years to be a local 
man. 
Q. I say he does not have to live there three years to be-
come a local man i 
A. Sometimes they stay there three years, but are not there 
half the time. 
page 95 ~ Q. You do see there some people who travel 
around from place to place who call themselves 
local people Y· 
A. I know that. 
Q. Canvassers call themselves local people, engaged in va-
rious things. 
WILLIA~I R.A .. Y DAVIDSON, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows : 
Examined by !\1r. Maupin: 
Q. Please state your name? 
A. William Ray Davidson .. 
Q. Where do you live Y 
A. Franklin, Virginia. 
Q .. What is your business, ~Ir. Davidson¥ 
A. What do you mean, where I work~ 
Q. Yes. 
A. American Railway Express. 
Q. Do you know Al ·Young? 
A. Yes, sir. 
Q. \Vhat is AI Young doing in Franklin? 
A. vVhat is AI Young doing in Franklin¥ 
Q. Yes. 
A. Manager Franklin Theatre. 
Q. Has he any other busi'ness there Y 
A. Selling jewelry. 
page 96 ~ Q. For whom 1 
A .. ,Jacob Bennett. 
Q .. How long ·has he been doing that, about, do you know? 
A·. Not exactly, but I would guess around six or eight 
months. 
Q. \Vas he selling it last August, 1926Y 
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A. Yes, sir. 
Q. Do you know the time this advertisement came out in 
the newspaper that referred to a local shark, and the placard 
was put in the window of Powell's Style Bazaar referring 
to a local shark1 
A. I don't remember of it being in the paper. I heard of 
it. I didn't see that, but I saw it in the window. 
Q. Did you hear it discussed generally around town, being 
in the paper i 
A. Yes, sir. 
Q. Did you see the card in the window~ 
A. Yes, sir. 
Q. Did you call it to 1\IIr. Young's attention¥ 
A. Yes, sir. 
Q. What did you tell him 1 
A. I went up to Mr. Young's office. I said "AI, you ought 
to see what Dr. Powell has got down there. He is giv:lng 
you hell''. 
Q: This is the placard that has been testified to as having 
been in the window ''The City Jewelers with their local shark 
representative, selling their wares on commission, 
page 97 }- have a smile and spiel that is memorized for every 
prospect. We can sell you that diamond, watch 
or any other article, for less money and give you better pro-
tection. vVe know you and you know us".. vVas that the 
card that was in the window 1 
A. Yes, sir. 
Q. What character of card was that, Mr. Davidson? 
A. What do you mean 1 
Q. I mean to say, was it a little bit of thing or was it fairly 
good sized, or what? 
A. It was fairly good sized card. 
Q. Did you know at that time that Mr. Young was the local 
representative of Jacob Bennett? 
A. Yes, sir. 
Q. That he sold jewelry for Jacob Bennett in Franklin 1 
A. Yes, sir. 
Q. Was there any other person at that time in Franklin 
and living in Franklin 'vho sold jewelry as representing an 
out-of-town house, that you kne'v of7 
A. Not as I knew of. 
Q. When you saw the words "Local shark representative 
of a city jeweler" to whom did you think that allusion wast 
A. I thought it was referring to Mr. AI Young. 
Q.. Whyf 
----..-- -------
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A. Well, because the only man in town I knew that sold 
jewelry for out of town companies. 
Q. He was the only man you knew in Franklin 
page 98 ~ that sold jewelry for an out of town concern? 
A. Yes, sir; that I knew of. 
Q. Do you know what the word ''shark'' means, as this 
word is used in this advertisement 1 
A. The way I think it means, it means crook. 
Q. Did you, from reading that advertisement, think that 
the advertisement was intended to refer to 1\'Ir. Al Young· as 
a crook?· 
A. That I certai'nly do, the way it read. 
Q. Do you lniow 'vhether that opinion was generally held 
in Franklin? 
A. By the way people were taking it certainly did. 0 
·Q. Do you lrnowo whether he was subjected to any horse 
play or criticism or anything of that kind about itt 
A. I didn't understand that· question. 
Q. I say do you know 'vhether Young was subject to horse 
play and kidding and talk about the thing? 
A. Well, people were all kidding 1Y1r. Young. 
Q. How did he seem to ta·ke it? 
A. He got peeved over it. 
CROSS' EXA]..IINATION. 
By Mr. Sebrell: 
· Q. And the more he got peeved, the more his friends kidded 
him, didn't they, you boys? 
A. He got sore at me for kidding him, and the rest of 
them. 
Q. You 0 sta-rted to kidding him because he did 
page 99 ~ get peeved? · 
A. No, sir. The time he .got peeved with me 
and got peeved two or three days I quit. 
Q. You found out it sort of peeved him and you began to 
tease him; you didn't do it seriously. You are his friend, 
aren't you? 
A. I try to be a friend to everybody. 
Q. Well, you are his friend? 
A. I try to be a friend to everybody. 
Q. Would you mind telling me whether you are his special, 
particular friend Y 
A. He is not my special friend any more than you. 
Q. You have never seen me before -that I know oft 
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A. Well, I tried to be hfs friend. 
Q. You are not any more his friend than you are mine Y 
A. Nol. sir. 
Q. And you have never seen me before 1 
A. No, sir. 
Q. You worked for Mr. Young for a while, didn't you T 
A. Yes, sir. 
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Q. And you took it upon yourself to go around to his place 
of business and tell him to go up there and see what was 
in Dr. Powell's window, that he was giving him hell Y 
A. Yes, sir. 
Q. And still you are not any more his friend than you are 
mi'ne? 
A. If you had been in his fix, I would have done 
page 100 r you the same thing. . 
Q. So, you. are not any more his friend than 
you would be with the general outside world 1 
A. Yes, sir. 
Q. You would have the jury believe that? 
A. Yes, sir . 
.Q.. When you went up to him, you were kidding him Y 
A. Yes, sir. 
Q. You did that simply to kid him? 
A. Not exactly. I was doing it for hi's good. 
Q. And when you laughed at him and called him shark, you 
were doing that for his good? 
A. No, sir. I wanted him to go around and see it and take 
steps. 
Q. Yon said you kidded him afterwards and he got peeved 1 
A. Sure. I kidded the man until the time he took it seri-
ous. He was not serious at first. 
Q. You did not expect hi'm to he serious, did you? 
A. I didn't know·what the man was going to do. 
Q. Yon did not intend to insult him? 
A. No, sir. · 
Q. You didn't think when you called_ him shark you were 
insulting him, did you 1 · 
A. I don't see why it should not be. Suppose I call you 
a crook, a jewelry crook. 
Q,. If you did, I think you would regret it soon 
page 101 ~ after you did ft. That is what I think. But what 
I am asking about you said you did go up to Mr. 
Young and you called him _shark. I understood that you were 
kidding him, that you were not serious and you did not mean 
lte was a shark. Is that right or wrong? 
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A. Well, a person can joke, can tell anybody a thing in a 
joking way. -· 
Q. Exactly. Did you mean he was a shark when you told 
him so? 
A. Did I mean he 'vas a shark when I told him so? 
Q. You heard me. 
A. I did not catch i't clear. 
Q. Well, I will .say it again: Did you mean he was a shark 
when you told him so? · 
A. Did I think he was a shark? 
Q. Yes. You heard me every time. "VVhy don't you want to 
answer me? You were very glib answering my .good friend 
over here? · 
A. Well, the way· the sign in the window read it must have 
been he was a shark. 
Q. Well, when you went to him and told him he was a shark, 
did you mean to tell thi's man he was a shark? 
A. I was telling him exactly what was in the window. 
Q. Did you mean he was a shark Y Did you mean to insult 
him? 
A. No. I did not mean to insult the man. 
Q,. So, when you called him a shark, you did not 
page 102 ~ think that was going to insult him T 
A. Well, I didn't know. 
Q. You didn't know. You di'dn 't think it was going to iu-
sult him, did you? 
A~ I didn't think it would. 
Q. You didn't intend to insult him, did you T 
A. No. sir. 
- Q. And you called him a shark? 
A. Yes, sir. 
Q. And you were seriou·s? 
A. I was serious and was joking, too. 
Q. Which was it 1 Did you do it seri'ously or did you do it 
just kidding him? 
A. As I told you before, I went up there in a laughing way 
and told Mr. Young, but I meant serious, but I didn't want 
the man to get mad with me right off the reel. 
Q. You don't think ~ir. Young is a shark, do you? 
A. He has always treated me fair and square. 
Q .. I didn't ask you that. I asked you if you think ]\fr. 
Young i's a shark? 
A. I don't think he is a crook. 
Q. n·o you think he is a. shark1. 
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Mr. Maupin: You are trying to prove-
}.£r. Sebrell: I want to get his answer. I am not asking 
you. 
}.fr. ~Iaupin: I would like to know whether 
page 103 ~ counsel is trying to prove the truth of the charge. 
If so, I object. 0 
By lVIr. Sebrell: 
Q. I want to find out wohat he means by shark. Did you 
think Mr. Y ouug is a shark? 
A. I told you I don't think Mr. Young was a crook. 
Q. "\Veil, did you think he is a shark f 
A. I don't think Mr. Young is a crook, no, sir. 
Q. Well, I suppose I can't- get you to answer that question. 
The jury will catch on to it about as g·ood, I guess. 
lVIr. Maupin: I object. There has been a great deal of those 
side remarks to the jury. 
The Court: I didn't catch what they were. 0 
J\tfr. Maupin: The side remarks were the jury will catch 
on to this, and this, that and the otheor. 
~Ir. Sebrell: I simply said to this witness, if you don't 
answer this the jury will understand as well as I do. 
The Court: Let's see if we can't get along. We have a 
flock of witnesses outside. 
}.fr. Sebrell: He says he is my friend, but refuses to answer 
like a friend. 
By Mr. Sebrell: 
Q. Do you ever play pool 1 
A. Very 1ittle.o 
Q. You have been around the pool room, though, some in 
your life, haven't you~ 
page 104 ~ A. Well-
Q'" Have you ever heard anybody talk about a 
pool shark? S'ay "That fellow is a pool shark"t 
A. Why, yes. · 
Q. What do they mean by that~ 
A. The way I think it meant the fellow might gamble, he 
was too good for the other fellow, too good for the other fel-
low. 
Q. It meant he was au expertf 
A. He was an expert at shooting pool. 
Q. Exactly. An expert at shooting pool. A shark sales-
man would be an expert at selling things, wouldn't he? 
------- ~- ---~· ~ --~~-- -.~ ~---- -
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A. Well, I don't ·think so. 
Q. A shark talent would be smart talent, wouldn't it? Isn't 
that r1ghf7 Haven't you ever heard some of the best peo-
ple-
Mr. Maupin: Let him answer the question. 
Mr. Sebrell: I will be glad if he will. 
By Mr. S'ebrell: 
Q. Will you answer, please? You said a shark salesman 
would not be an expert at selling ·things? 
A. I don't think it would. 
Q. Why would you say that a shark pool pl~yer would be 
an expert playing pool when a shark salesman would not 
be an expert at selling things? · 
A. Well, people generally think of a shark in 
page 105 ~ pool as being a good shot. 
Q. I understand. 
A. And when the public looks at a placard that has" shark'' 
wrftten on it, they take it the other way, as a crook. 
Q. That is the way of it. No,v, you have never seen any-
thing in Mr. Young's conduct that would make you believe 
that would apply to him? 
A. I didn't catch that. 
Q. You have never seen anything in }!r. Young's conduct 
as a man that would make you think the word ''shark" ought 
to apply to him Y 
A. I don't see why it should. 
Q. You have never seen him -going around from door to 
door, ringing the door bells, have you, selling things? 
A.· No, sir. 
Q. And you have never seen him get off a certafn kind of 
spiel that was manufactured by somebody else, have you ·r 
A. I don't understand what yon mean. 
Q. You have never seen him ring door bells. You can stand 
aside. 
RE-DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. Did you ever hear the term sharl< applied to AI Young 
until these advertisements came out? 
A. No, sir. 
page 106 ~ Q .. Did you ever hear it intimated that he was 
a shark in any way until these advertisements 
came outT 
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A. No, sir. 
Q. And It was after that you heard all this kidding and 
horse play and one thing and another and people calling him 
"shark"? 
A. After the sign was in the window. 
Q .. Was there anything you know of that could have started 
all that except the sign in the window~ 
1'Ir. Sebrell: If your Honor please, that is a conclusion. 
1\IIr. 1'Iaupin: All right. That is all. 
HERBERT SAUNDERS, 
a witness on behalf of the plaintiff, being :first duly sworn, 
testi'fied as follows : 
Examined by J\1:r. J\faupin: . 
Q. Your name is Her bert Saunders? 
A. Yes, sir. 
Q. 'Vhere do you live 1 
A. Carrsville, Virginia. 
Q. I-Iow far is that from Franklin1 
A. About six miles. 
Q. Is that in Southampton Countyf 
A. Isle of vVigh t. 
Q. About six miles from FraiJklin? 
A. Yes, sir. 
page 107 }- Q. Are you in Frankli'n much? 
A. Practically every night. 
Q. Did you ever go to moving picture theatre there 1 
A. Yes, sir. 
Q. Do you know 1\IIr. Al Young? 
A. Yes, sir. 
Q. Last August did you see anything or hear anything of 
a newspaper publication or a placard in a window that re-
fel-red to a local jewelry salesman shark? 
A. I didn't see anything in the newspapers. I saw a placard 
in the window. 
Q. When was that, do you remember, about? 
A. It was sometime the first o.f August. 
1\Tr. Sebrell: If your Honor please, It seems to me that 
the position the court took just now about the publishing 
of that paper upon the question of malice, but as to whether 
anything resulted from that, would not b.e proper testimony 
in this case. 
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The Court: I overrule the objection for the same reasons. 
Mr. Sebrell: We note an exception. 
By 1Ylr. Maupin: · . 
· Q. You say that you did see this placard in the window Y 
A. Yes, sir. 
ll,. About what size was it, can you give us an idea? 
A. I should judge it was about two and a half 
page 108 ~ feet high, possibly three feet high, by two feet 
wide. 
Q. "\Vas it a conspicuous placard or an inconspicuous one Y 
A. Very muchly so. 
Q. Where was it put? 
A. Right up in the front part of the window. 
Q. How about that locality? Is that in a back street or is 
it in -a popular street? 
A. Right on the mai'n street of town. 
Q. Do you know what !tir. AI Young does in Franklin, 
what his business is? 
A. Why, he is manager of the theatre there and also sales~ 
:riia:u. for Jacob Bennett, jeweh·y concern. 
Q. Do you know any other local men in Franklin, who are 
salesmen for an out of town jewelry store? 
A. I do not. 
Q. In reading that advertisement-
~Ir. S'ebrell: He says he never read it. 
By Mr. ~faupin: 
Q.. That placard? 
1\ir. Sebrell: I object to that question. 
By Mr. l\1:aupin: 
Q. In reading that placard, which is as follo,vs-don 't 
answer it until the court rules on it, but just pay attention 
to the question-the placard reads as follows: ''The City 
Jewelers with their local shark representative, selling their 
wares on commission, have a smile and spiel that 
p~ge 109 ~ is memorized for every prospect. We can selh 
you that diamond, watch or any otl1er article, for 
less money and give you better protection. We know you 
and you know us." In readfng that placard, to whom did you 
take the words "Local shark representaitve of city jeweler", 
to whom did you take that to apply? 
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Mr. Sebrell: I want to object to the question on the ground 
that the fact that it was put there would be the only thing in 
which it could be introduced upon the question of malice, 
then you are permitting this to become one of the grounds 
of action, or one of the causes of action. 
The Court: The objection fs overruled. 
Mr. Sebrell: We note an exception. 
By Mr. Maupin: 
Q. Did you understand the question, or would you rather 
have the stenographer read it over to you 7 
A. Mr. Young. 
Q. Whyf 
A. Because he was the only local representative of any 
jewelry store in Franklin. 
Q. Was there any other person that you knew of to whom 
those words could be assumed as applying?. 
A. None that I knew of. 
Q. Did you say anything to ~Ir. Young about it? 
A. I read the advertisement and went up to 
page 110 ~ the theatre and asked J\lr. Young if he had seen 
it. 
Q. Had he seen it at that time~ 
A. He said he had not. 
Q. Did you hear any talk around IPranklin about the pla-
card and newspaper advertisement? · 
A. I heard· some.of the boys kidding Mr. Young about it. 
Q. Did you ever hear any application of it to anybody 
except l\ir. Young? 
A. No, sir. 
Q.. Did you do any of the kidding yourself? 
A. I expect so. 
Q. Was that general, or was it just a few people? 
A. Well, it was general. 
Q. What did they do? I mean, did they apply that term 
to Mr. Young or not? 
A. I think some of them were calling him shark around 
.there. 
Q. Dfd you ever hear that term applied to him in any way, 
~hape or form before the simultaneous appearance of this 
newspaper advertisement and this big placard in the store? 
A. No, sir; I did not. 
Q. Do you know of any reason except this advertisement 
and this placard that it should be applied to Mr. YoungY 
A. None at all. 
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Q. Have you got any interest ·in this caseY 
A. None at all. 
page 111 ~ CROSS EX1~:MINATION. 
By Mr. Sebrell: . . 
Q. You. say you very frequently go to moving picture show·. 
You have been friendly with ~Ir. Young for some time, haven't 
you? 
A. Yes, sir. 
Q. And you are still just as friendly with him as you were 
before? 
A. Yes, sir. 
Q. You take up tickets for him down there, don't you f 
A. No. That is not my job. 
Q. Did yo_u ever have any job with him¥ 
A. None at all. 
Q. vVhat is your job Y 
A. I am in the advertising business. 
QM For whom¥ 
A. 1\tiyself. 
Q. What sort of advertising? 
A. Specialfty advertisements. 
Q. Do you mean you go around from place to place solicit-
ing advertisements Y 
A. Yes, sir. 
Q. Didn't anybody ever accuse you of being a shark Y . You 
didn't take that advertisement to apply to you, did you? 
A. Not at all. 
·Q. Did you ever take up any tickets to help 
page 112 ~ Mr. Young? 
A.. I have taken up tickets. 
Q. You used to work for him? 
A. Never worked for him in my life. 
Q .. I mean helped him out down there? 
A. I have done that. 
Q. I don't mean you worked for him for a salary, but you 
assisted him in his business down there 1 
A. Yes, sir. 
Q. You were very friendly with him and I presume, lfr. 
S'aunders, when you went over and kidded him about it, that 
yo~ said it in a joking kind of way? 
A. Yes. 
Q. He did not get mad with you, did heY 
A. No. 
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Q. He took it in a good humor? 
A. Yes, sir. 
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Q. You said it in a good humor and kidded him about it 
and that is the way his friends did kid him about itY 
A. Yes, sir. . 
Q. They were treating it as a joke, weren't theyt 
A. Yes, sir. 
Q. You said just now that you did not read the advertise-
ment in the paper, you just saw the placard in the window? 
A. Not in the paper. I saw the placard. 
page 113} RE-DIRECT EXAMINATION. 
By Mr. ~Iaupin: 
Q. Is there any difference in your mind between people 
kidding a friend about a thing, people who know them well, 
and a base libef advertising about that friend~ 
Mr. Sebrell: That is a question of argument. 
The Court: I think it is argumentative. 
~Ir. ~Iaupin: I withdraw it. 
By }Ir. 1\tiaupin: 
Q. I ·will ask you this : Do you know the eommonly ac-
cepted de-finition of the term shark as it is used i"n. thrse ad-
Vf~rtisement~ ~ 
A. I would say the insinuation would apply that a mnn 
'vaR skilled in crookedness. 
Q. ~'bat ·was the impression made on your mind a i: the tin1e, 
that that ·waH the insinuation? 
A. Yes, sir. 
RE-CROSS EXA:r..iiNATION. 
By lYir. Sebrell: 
• Q. Don't you understand that shark means an expert, when 
you say a man is a shark pool player? 
A. He is an expert pool player. 
Q. If you say another man has shark talent, you would 
mean he has expert talent? 
A. Very sharp. 
page 114 ~ Q. vVouldn 't . you. understand that is what is 
meant generally by shark talent~ 
A. No. sir. I would not in an advertisement of that kind, 
I would not. But, ordinarily, you would expect if a fellow 
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says he is a shark, if he was playing pool, you would think 
he was very sharp and expert player, which I would think 
. he was a shrewd player, and one that cannot be trusted. 
Q. Haven't you seen a good many of the straightest kind 
of players that people would say ''He is a shark''? 
A. I don't know. I have never seen so many straight pool 
players. 
Q. That is the reason you don't play Y 
A. ·That is exactly the reason. 
Q. You have heard that often. You have heard i't said al>out 
a great many people that didn't mean any detriment? 
A. I would not consider it a compliment if anybody called 
me a shark: 
Q. You would rather have some other kind of compliment. 
I mean you have heard it applied that way lots of times as 
a fellow being shrewd? 
A. Being a very smooth, slick article. 
RE-RE-DIRECT EXAl\fiNATION. 
By 1\fr. Maupin: 
Q. 1\'Ir. Saunders, if you read the advertisement of Pow-
ell's Style Bazaar, which said this ''Powell 
page 115 ~ Brothers have been in the jewelry business in 
Franklin for fifteen years. We have never gone 
into the instalment game to any great extent although we 
have hundreds of satisfied customers to whom· we have sold 
on time and saved them money. We contend that any city 
instalment jewelry concern. carrying a reputable line of jew-
elry can sell its wares at home instead of employing local · 
shark talent to sell them in nearby towns on a commission 
basis.'' Used ·in that sense and in that connection, would you 
say that it meant a person who was skilled, or a person who 
was dishonest? 
l\'Ir. Sebrell: I object to it on the ground· that it calls for 
a matter the jury will decide. 
The Court: The definition of what the common acceptation 
lS • 
.By ~ir. 1\Iaupin: 
Q. "\\7hat wotlld generally he understood by the word shark 
used in that connection, as it was in that advertisement1 
A. I would think it was a person who 'vas not to be trusted 
in buying jewelry from. I know if I was warned against a 
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person who was cailed a shark, who was a jewelry salesman, 
I don't think I would trust him enough to buy from him. 
Q. Do you think it imputes skill or dishonesty1 
A. Both skillfulness . and dishonesty. 
page 116 ~ . RE-RE-CR08S EXA~IINATION. 
By Mr. Sebrell: 
Q .. You would not take it there was anything in there that 
ought to apply to l\ir. Young, from the description whic~ did 
not fit Mr. Young? 
A. There was no description that fits :htir. Young, but Mr. 
Young being the only jewelry representative in town, there 
was no one else they could point to. . 
Q. Do you know whether Pinner Brothers has anybody 
over there representing them or not 7 
A. I don't know. 
Q. Do you know whether anybody from Richmond has any-
body representing them 1 
A. I don't know. 
Q. Do you know they h~ve not? 
A. I don't know. 
Q. Couldn't they have a representative in Franklin? 
A. There is no one living there representing outside jew-
elry, except Mr. Young. 
Q. You know there. is nobody tha-t can be called local in 
Southampton or anywhere in that neighborhood that repre-
sents anybody else~ 
A. I don't know of any. 
Q. And you conclude that this refers to him, don't you? 
A. I don't see who else i't could refer to. 
Q. But there is nothing in the description that 
page 117 ~ fits him 1 · . 
A. Nothing at all except the local representa-
tive. 
W._E. SMITH, 
a witness on behalf of the plaintiff, being first duly J::worn, 
testified as follows: 
Examined by l\ir. l\iaupin: 
Q. You are l\ir. W. E. SmithY 
A. Yes, sir. 
Q. Where do you live Y 
A. Franklin. 
·J . ..: 
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Q. What is your business there 1 
A. Automobile. 
Q. Have you an agency for any automobile there! 
A. Ford. 
Q. You are Ford agent at Franklin 1 
A. Yes, sir. 
Q. Do you know Mr. Al Young of Franklin? 
A. Yes, sir. 
Q.. What is his busiu~ss there 1 
A. Theatre. 
·' 
Q. Does he do anything else except manage the theatre f 
A. I think he sells some jewelry. 
. Q. For whom, do you know¥ 
A. Jacob Bennett. 
. Q. Is there any one else that yon know of that 
page 118 ~ lives in Franklin who sells jewelry for an out-of-
town jeweler? 
A. Not that I know of. 
Q. Did you see the advertisement which appeared in the 
August 6th issue of the Tidewater News, of Powell's Style 
Bazaar? 
'A. No, sir. . 
Q. D!d you hear it discussed? 
A. No. I did not. I heard there was an advertisement in 
the paper and I made the remark I did not see it. 
Q. I say have you ever heard a discussion of it and its 
application to any particular person? 
A. No, I never have. 
Q. Did you see ·a placard in the window of Powell's Style 
Bazaar about that time, which read like this: ''The Crty 
,Jewelers with their local shark representative, selling their 
wares on commission, have a smile and spiel that is memo-
rized for every prospect. We can sell you tha.t diamond, 
watch or any other article, for less money and give you 
better protection. We know you and you know us. n Di'd you 
see that? -
A. I could not swear I saw t.ha t. I know there was a sign 
in the window. 
Q. Did it read about like that? 
A. I should imagine it read something like that. I could 
not say word for word. 
Q. Were yon anywhere around there whe11 you 
page 119 ~ saw AI Young looking at that card in the wiudo'v 
about the time it first appeared there? 
.A. I was sitting 1n an automobile, I and some more gen-
'-
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tlemen, yes, sir, and I called him and kidded him. 
Q. What made you kid him~ 
A. Why, I 'vas just a darned fool, I reckon. 
Q. Did you think the intention in that advertisement was 
to allude to him~ 
A. Well, in a way, I reckon I did. 
Q. WhatY 
A. Well, I don't know-just casually speaking I said "AI, 
I want to change watches "rfth you".. Something like that. 
Q. Then what~ 
A. I don't know. We all laughed, I suppose. That was the 
end of that. 
Q. Did anybody apply the term shark to him at that time? 
A. I am not certain. I could not say positive. 
Q. Did you evar hear anybody apply the term to him after 
that time in Franklin f 
A. I could not say I did. 
Q. As a matter of fact, wasn't he kidded pretty generally? 
.A. Yes, si1·. '"' P. were laughing at him. 
Q. You were laughing at him because of that placard? 
A. That sign caused us to laugh, certainly. 
Q. To whom did you think that allusion w.as 
page 120 ~ intended to be made there? · 
A. How is that f 
Q. There w·as an allusion in that advertisement to local 
shark representative of the city jeweler. To whom did you 
think that was intended to apply1 
A. Frankly, I never even thought of it until somebody 
spoke of it. 
Q. You did hear it spoken of 1 
A. S'itting in the car somebody ~aid something about 
Young. That is the reason I called him. 
Q.. Then it was applied to Young by you people 1 
A. I did at that time, yes, sir. 
Q. Was there any other person who fitted the description 
of local representative of the City Jeweler in Franklin, that 
you knew of at that time Y 
A. Not that I knew of. 
Q. Used in that sense, as it was used in tl1at advertisement, 
'vhat do you think, what do you understand to be the com-
monly accepted meaning of the 'vorcl shark? 
A. l\Iister, I couldn't tell you. 
· Q. Do you think it is a complimentary term or an un-
complimentary term' 
90 In the Supreme Court of Appeals of Virginia. · 
A. Well, I don't know. I couldn't say, because I don't 
know the definition. · 
Q. Suppose a man called you a shark, }tfr. Smith, what 
would you think~ Would you think he intended 
page 121 ~ to compliment you, a jewelry dealer, for instance, 
said somebody is a shark in his business? 
A. I would get a di'ctiouary and see what he meant. 
Q. If the dictionary showed it was uncomplimentary, you 
would have thought he- meant it in an uncomplimentary man-
ner, wouldn't you? ' 
A. Yes, sir. 
CROSS EXAlVIINATION. 
By 1\tir. Sebrell: 
Q. You are just as friendly to J\1:r. Young now as you ever 
were? 
A. How is that? 
Q. You are just as friendly to Mr. Young now as you ever 
were? 
A. Ain't any difference; no sir . 
. Q. This thing had no effect on you or his other friends in 
Franklin? 
A. This hasn't had any effect on me at all with anybody. 
Q. Isn't it a fact that when he came out there when you 
were out there, that the first you knew of it Young 'vas rnad-
ing this particular placard in the window? 
A. No, sir. · 
Q. That was the first time you said anything to him about 
it, though 1 · 
A. No, sir. I called Young myself. 
·Q. Wasn't he at the window? 
·page 122 ~ A. No, sir. I don't know whether he had seen 
it or not, but Mr. Young was between the store 
and the Tidewater News and I called him. Mr. Young, I 
think, will tell you that. 
Q. Then, you said you wanted to.Jrade watches with himt 
A. Yes, sir. " . 
Q. Then you kidded him T 
A. We just joked him. 
Q. Everything you said was a jokeY 
A. So far as I was concerned it was just a joke. . 
Q. Don't you know that so far as this thing was regarded 
and everything that was said to bjm was in the nature or .a 
jokeY 
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A. So far as I .kno,v. I didn't ·never expect to hear . any 
more. about it at all; never thought about it at all. 
Q. You would buy a watch from hfm just as quick as you 
would befor.eY · 
A. I would buy a watch from or Mr. Powell. It would not 
make any difference, if I want~d one. 
CHARLES' WEBB, 
a witn~ss on behalf of the plaintiff,. being first duly sworn, 
testified as follows: 
:Examined by Mr. Maupin: 
Q. You are Mr. Charles Webb f 
A. Yes, sir. i :. 
Q. You live in Franklin? 
page 123 } A. I live in Franklin. 
Q. How long have you lived there? 
A. Well, quite a number of years. 
Q. Do you know Mr. AI Young of Franklin, the plaintiff 
in this case 1 
A. Yes, sir. He lives right close to me. 
Q.. Do you know 1\fr. Jordan B. Powell, one of the defend-
ants in this case? 
A. He is sitting right over there. 
Q. Please state whether or not you had any conversation-
with ]\.fr. Powell within the past few months-I don't know 
just exactly when it was-relative to a request made to you 
by 1\.fr. Powell to see Mr. Hart about anythi'ngY 
A. Yes, sir. . 
Q. Please state to the jury just what it was 1 
A. I was 'valking past 1\fr. Powell's place of business. He 
came out and stopped me and says "I wish you would tell 
Mr. !Iart not to :fix any old je,velry for Mr. Young". He 
Rays: ''I am not on speaking terms with JY.[r. I-Iart and you 
nre." And he say "I would like for you -to tell him", and 
Rays: ''To tell him if he wants any piece of old jewelry fixed 
to s~nd it to Norfolk." 
Q. Who is Mr. Hart. 
A. He is a je,,reler right there in town. 
Q. Does he both sell and repair je·welry.? 
.l\.. Yes, sir. 
page 124} Q. Who 1s the principal jewelry repairer in 
to'vn 1 
A. I think he 'does as much as a.nyone. 
Q. He does? 
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-A. There· is only two of them. ~Ir. Powell and ~[r. Hart. -
Q. As a result of that, did you go to see ~{r. Hart 1 
A. I did, and told him. 
Q. Did you say anything to ~Ir. llart about it? 
A. I went right across the street and told him. 
Q. Do you know anything else about this case except that t 
A. That is all, sir. 
Q. Did Mr. Powell give you any reason for stating he 
wanted you to try to persuade 1\:fr. Hart not to repair any of 
Mr. Young's je,Yelry? 
A. He thought ~{r. Young was selling jewelry there, I don't 
know whether he said without a lic13nse or not, but he did not 
think he ought to be there running business against those 
two. 
CROSS EXA~IINATION. 
By 1\{r. Se brell : 
Q. You said he was there without a license and you didn't 
think he ought to be there running business against those 
two. Was 1\{r. Hart in the jewelry business? 
A. Yes, sir. 
Q" And Mr. Powell was in the jewelry busi'ness? 
A. Yes, sir . 
. page 125 Q. And he said he thought they ought not to re-
pair jewelry for 1\:fr. Young? 
A. Mr. Young's jewelry, yes, sir. 
Q. It was interfering with their own business? 
A. Yes, sir. 
Q. And his only reason for not doing it was that it was in-
terfering 'vith their own business~ 
A. I suppose so. 
Mr. ~faupin: If your Honor please, this next witiiess I 
had to summon without seeing. These witnesses got here late 
and I have not had the chance to talk to them. 
Mr. Sebrell: I have no objection to that. 
The Court: We will recess for five minutes. 
R.OSCOE STEPHENSON, 
·a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows : 
Examined by }fr. ~Iaupin: 
Q. Your name is Roscoe Stephenson? 
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A. Yes, sir. I 
Q. What do you do 1 
A. Automobile salesman. 
Q. Did you see either the advertisement of 
page 126 ~ Powell's Style Bazaar whfch ;appeared in the pa-
per, the Tidewater News of I August 6th, or the 
placard in the window of Powell's Style Bazaar, which ap-
peared about the same time? · 
A. I saw the placard in the window. I didn't see the pa-
- per. 
Q. You saw the placard in the windo~v' 
A. Yes, sir. 
Q. The placard I have reference to reads this way: ''The 
city jewelers with their local shark representative, selling 
their wares on commission, have a smile and spiel that is 
memorized for every prospect. We can sell you that dia-
mond, watch or any other article, for less jmoney and give you 
better protection. vVe know you and you know us." Is that 
'vhat you saw? 
A. I couldn't tell you. I don't remember that. 
Q. I mean was it about along that line? 
A. Somewliat; yes, sir. 
Q. Did you see AI Young that night that you first saw the 
placard 1 · I 
- A. Yes, sir. 
Q. \Vherea bouts f 
A. We were in front of the drug store, l\fr. Smith, ~Ir. 
Cogdale and myself and two or three more. And ~Ir. Young 
came on down the street. 
Q. Then, what happened 1 
A. He came up to the drug store there and we all got to 
kidding him and we joked him quite a bit. 
page 127 ~ Q. About what~ 
A. About being called a local shark. 
Q. Did you apply it to him 1 · 
A. Yes, sir. 
Q. 'Vhy~ 
A. Well, we knew he was in the jewelry business and he 
happened to walk in right at the opportune time, so we got 
to joking him. I 
Q. Was there any other local man whoi was the representa-
tive of. a city jeweler at that time fn Franklin? 
A. Not that I know of. I 
Q'" "\\7 as there anybody else you knew it could be applied 
to except AI Young? 
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A. No, sir. I just knew he was in the business. -
Q. You say you all got to kidding him pretty sharp there Y 
A. Yes, sir. 
Q_. What do you understand is meant by the word "shark" 
as ·used in that connection¥ 
A. I don't know, sir. I suppose it means one thing one 
time and one thing ~nother time. 
Q. I mean as used in that advertisement? 
A. I thought it was something that-gouged everybody, tried 
to get as much as they could. 
Q. But you applied it to him, did you·? 
A. Yes, sir.· 
Q. You thought the reference was to him f 
page 128 ~ A. He walked right up at the time and we 
knew he was a jewelry salesman and we joked 
him with it. 
CROss· EXAJVIINATION. 
By 1\fr. Sebrell: 
Q .. And the only reason you thought it was hi'm was be-
cause he was in the jewelry business~ 
A. Yes, sir. He happened to come up about the time, just 
about the time we read tke sign. I don ;t think we had seen 
the sign perhaps fifteen or twenty minutes. We all got to 
kidding him. I couldn't say who started it, to save my 
life. · 
Q. You didn't see a11ything in that that applied to Mr .. 
Young, did you? 
A. Why, no, sir; no more than personally we put it on 
~Ir. Young. 
Q. If some other jeweler had· come by there you would 
have applied it to him? · 
A. He 'vould have got it just as quick. He happened to 
come along and we knew he was selling jewelry. 
Q. That was a joke, wasu 't it f 
A. S'o far as we were concerned, it was. 
Q. Hasn't it been regarded as a joke around town? 
A. I don't know how Mr. Young or other gentlemen did, but 
that is the way we regarded it. Vie were joking. 
Q. If you had thought it was a serious matter, 
page 129 ~ you ·would not have mentioned it to him. at all, 
would you? 
A. I did it very seriously, and if I l1ad not been friends 
w:th 1Yir. Young I would not have mentioned it. 
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Q. You are still friendly with Mr. Young? 
A. I joked him about it last night. I reckon we are still 
.friendly. 
ROBERT BRITTON, 
a wHness on behalf of the plafntiff, being first duly sworn, 
testified as follows : 
Examined by Mr. 1\tlaupin: 
Q. Your name is Robert Britton·~ 
A. Yes, sir. 
Q. Where do you live! 
A. Norfolk, right now. 
Q. How long have you been living in Norfolk? 
A. Well, I am in and out. I work out through the week and 
come in on 'veek ends. · 
Q. Did you ever live in Franklin? 
A. Yes, sir; a year and a half. 
Q. Did you know AI Young there 1 
A. Yes, sir. · 
Q .. Dfd you see this newspaper advertisement that has been 
introduced in evidence here of Powell's Style Bazaar 1 
A. Yes, sir. 
Q. This reference here-this is signed by 
page 130 F Powell's Style Bazaar and they said: ''We have 
never gone into the instalment game to any great 
extent, although we have hundreds of satisfied customers to 
· whom we have sold on time and saved them money. "\Ve 
contend that any city instalment jewelry concern carrying a 
reputable line of jewelry can sell its wares at home instead 
of employing local shark talent to sell them fn nearby towns 
on a commission basis.'' To whom did you understand, upon 
reading that advertisement, that that allusion was as a local 
shark representative of a city jeweler? · 
A. Mr. Young. · 
Q. Whyf 
A. He was the only man I knew that sold jewelry except 
1\fr. Po,vell. 
Q. Was there any other man that you knew of at that time 
or know of 'vho was at that time living in Franklin selling 
jewelry for any city jewelry house~ 
A. No, sir. 
Q. What did you understand the word "shark" to mean, 
as used in that advertisement f 
A. A fellow that would try to gyp you if he got a chance. 
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Q. Do you think it was a complimentary allusion o~ an in-
Rulting allusion 1 
A. If somebody called me that I would be liable to get in. 
an argument myself. 
Q. Were· you in the boot black stand in Septem-
page 131 ~ her at the time ~fr. Young and :1\Ir. I{ing, one of 
the defendants here, had a conversation? 
A. Yes, sir. 
Q. The conversation I have reference to was with refer-
ence to this inserti'on of this advertisement in the paper 1 
A. Yes, sir. 
Q. Will you state what that was? 
Mr. Sebrell: An admission on the part of Mr. l{ing. If 
that is what the purpose of it is, I think it is admissible. 
By ~fr. Maupin: 
Q·. Just state what tile conversation was~ 
A. AI and I was b.t.tting there and Mr. IGng come ~long, 
and he sai'd "How about that ad you put in the paper, d1d 
you know that was referring to me 1" l-Ie said, "Yes, I knew 
that, but I didn't think the general public knew that, that is 
what I mean''. And a few other words were said, but I don't 
know just what they were, and about that time up <:ame a man 
and we went on off to get something to eat. 
Q. Did you hear any discussion generally about the thing 
in the town of Franklin? I mean, did you hear anybody talk-
ing· of it? 
A. Well, everybody had a little something to say about it, 
so far as that goes. 
Q. Did you ever hear the application put on anybody else 
except Al Young? 
page 132 ~ A. vVasn 't anybody there to do it. 
Q. VV as it or was it not a fact that it was uni-
versally thought to be applied to Al Young? 
A. Everybody insinuated that i~ who it was. 
CROSS EXAlVIINATION. 
By Mr. Sebreli: 
Q. You "Tere living in Franklin at that time f 
.A. Yes, si'r. 
Q. Are you married T 
A. I am, but I am not working at it. 
Q. What is tl1at? 
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A. I am married, but I am not working at it. My wife is in 
Philadelphia. 
Q. You are married and you are not working at it? 
A. Yes, si'r. 
Q. That is a new one. You and your wife do not live to-
gether? 
A. No, sir. 
Q. And you recently went into bankruptcy, di"dn 't you? 
A. Yes, si'r. 
Q. You did not pay your debts? 
A. No, sir. 
Q. You were livjng in Franklin at the time this thing hap-
pened that you talked about? 
A. Yes, sir. 
Q.. What business were you in Y . 
A. Landscape business, working for 1\tfr. Jack 
page 133 ~ Pretlow. 
Q. Landscape business? 
A. Working, but was not paid for it. 
Q. Do you mean lHr. Jack Pretlow did not pay you for 
what you did? 
. A. No, sir. 
Q. Don't you know J\ifr. John Pretlo·w at Franklin is one 
of the most reliable and responsible men in Virginia T 
A.. That is his reputation. 
Q. And you worked for ~fr. Jack Pretlow and 1vir. Jack 
Pretlow would not pay you an honest debt? 
A. Yes, through some misunderstanding. 
Q. Where was it you say now you heard this conversation 
between 1\fr. Young and ~Ir. I{ingf 
A. The bootblack stand right next to the publishi'ng house. 
Q. Whon 'vas it? 
A. On a S'unday about eleven o'clock. 
Q. After this thing came out? 
A. Yes, sfr. . 
Q. It was the Sunday following that, wasn't it? 
A. I don't know what Sunday, whether it was the first, 
second or third. 
Q. It was after that 1 
A. It was while this thing was l1ot in the air. 
Q. And AI Young asked Mr. King, this gentleman right 
over here, this is ~fr. l{fng, isn't itT 
A. Yes, sir~ 
page 134 } Q. He asked him if he knew it applied to him 
and Mr. King told him yes he ln1ew it applied to 
him when he put it in there? 
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it. 
A. Yes, sir; but he di<.ln 't think the general public knew 
Q. But he knew? 
A. Yes, sir. 
Q. I want to put you on your g·uard. You are sure about 
that, because I expect to prove by witnesses-
A. Positive. 
Q, All right. You ~ere indebted to ~Ir. Powell at the time 
you went into bankruptcy, were you not, and still owe him a 
·hilly 
A. Yes, sir. 
Q. You owe Mr. Powell right now and never have paid him Y 
A. Yes, sir. · 
Q. That was not any misunderstan9ing, was it? 
A. No, sir. Those bills 'vere to be taken care of by Mr. 
Pretlow, was the understanding. 
Q. You are not paying 1vir. Powell? 
A. I turned that over to ~Ir. Pretlow. That is the under-
standing I had through J\1r. Claude Everett. 
page 135 }- E. 0. FORBES, 
a witness on behalf of the plaintjff, being fir·si 
duly sworn, testified as follows: 
Examined by ~Ir. J\1aupin: 
Q. What is your name? 
A. E. 0. Forbes .. 
Q,. And you are state officer, are you? 
A. Yes, sir. 
Q. Do you live in Franklin 7 
A. Yes, sir. 
Q. Did you see this advertisement that has been introduced 
in evidence that appeared in the Tidewater News of August 
6th, this thing here? 
A. No, sir. .. 
Q. Did you see this plaeard in the window~ 
A. Yes, sir. 
Q. The placard I have reference to is the one that read as 
follows: ''The· city jewelers with their local shark repre-
sentative, selling their wares on commission, have a smile and 
spiel that is memorized -for every prospect. We can sell 
you that diamond, watch, or a·ny other article, for less money 
and give you better p·rotection. We know you and you know 
us. That refers to a local shark in there, Mr. Forbes. Who 
did you take that to apply tof 
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A. Well, I thought it hitended to apply to J\IIr. Young be-
cause he was the only local man at the time that was there. 
Q. Did you think, according to the way you 
page 136 ~ construed that word ''shark'' that it was a com-
plimentary reference to him or otherwise? 
A. I ·don't know what shark means. 
Q. You don't lmow what it means~ 
A. No, sir. 
Q. Whatever i't means, you thought it was intended to ap-
ply to Mr. Young¥_ 
A. Yes, sir.. . 
Q. Do you know whether that 'vas the general application 
of it around Franklin~ 
A. No, sir. 
Q .. Did you ever hear it applied to anybody elsef 
A. No, sir. 
CROSS EXAMINATION. 
By J\tlr. Sebrell: . 
Q. Most of the talk was after Mr. Young threatened to 
bring a suit or did bring a suit, then they talked so much 
about itT 
A. I didn't understand you. 
Q. I say most of this talk was after 1\'Ir. Young had taken 
exception to it himself and began to talk about it, then the 
other people talked about i't, too f 
A. Yes, sir. 
Q. But for the fact of these boys teasing him, there never 
would have been anything said about it around 
page 137 ~ Franklin, would it; so far as you know? 
A. No, sir; not so far as I know. 
Q. Do you know whether there is anybody still selling jew-
elry ardund there or not? 
A. No one but Mr. Hart. He is the only one I know, and 
Dr. Powell. 
Q. You don't lmow whether anybody else sells jewelry 
there or not? 
A. No, sir. 
Q. Do you know anything about people going around from 
place to place and visiting people selling various kinds of 
things, jewelry, brushes, and toilet articles and things of 
that sort? 
A. No, sir. 
Q. You don't know anything about anything of that sortf 
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A. No, sir. 
Q. You and ~1r. Young are very intimate, are you not 1 
A. No ni.ore so than Dr. Powell. 
Q. I understand. And you are intimate 'vith ~Ir. Young. 
and Mr. Powell, too. You are friendly 'vith both 1 · 
A. Yes, sir. 
Q. You have not changed your friendship with l\ir. Young 
at all, have you 1 You have not changed your opinion at all¥ 
A. I am just the same friend with l\:Ir. Young as I am with 
Mr. Powell. 
page 138 ~ 
Q. I mean this article had no effect on you~ 
A. No, sir. 
RE-DIRECT EX ... I\.MINATION. 
By l\1r. ~1aupin: 
Q. You kidded Young about it, didn't you f 
A. Yes, £:?ir. 
Q. And before any suit was brought, didn't you t 
A. Yes, sir. 
Q. Soon after it came out T 
A. Yes, sir. 
Q. You went to the theatre to do ft? 
A. Yes, sir. I was at the theatre at the time. 
RE-CROS'S EXAMINATION. 
By Mr. Sebrell = 
Q. You didn't go there for that particular purpose, did 
you? 
A. No, sir. I didn't go there with that particular idea. 
Mr. 1\Iaupin: I want to call 1Ir. Scarborough as an ad-
verse witness. 
page 139 ~ PAUL SCARBOROU.GH, 
one of the defendants, being called as an advE~rse 
witness in behalf of the plaintiff, being first duly sworn, tes-
tified as follows: 
Examined by 1\tir. l\Iaupin: 
Q. You and Mr. J. P. l{ing are the proprietors of the Tide-
water News, aren't you T 
A. Yes, sir. 
Q. How long has that paper been in existence¥ 
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A. Nearly twenty-two years, :i\ir. ~Iaupin. 
Q. And it is published in Franklin, is it1 
A. Yes, sir. 
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Q. And has a general circulation through Southampton 
County and Franklin1 
A. Yes, sir. 
Q. Would you say that any considerable number of people 
in Franklin and Southampton County generally subscri'be to 
that paper generally, or see it? 
A. ·Certainly, like the average county paper. We have, I 
'vould say, fifteen hundred subscribers in our home county 
nnd you know Franklin rather joins Isle o£ vVight and Nanse-
mond and just our section of the county, arid the 'vhole 
county. 
(~. It is pretty generally read 1 
A. Yes, sir. vVe pride ourselves on that fact, that we have 
a .good circulation. 
Q. That paper also has a circulation in Nor-
page 140 ~ folk, has it not? 
A. Yes, sir. 
Q. And did have 9n August 6th, 1926? 
A. Yes, sir. -
Q. I hro1d you here something that looks like a galley 
proof. I don't know what your technical name for it is. And 
you will see a lot of names with rings around them. Are 
those the Norfolk subscribers to that paper? 
A. Yes, sir. 
Q .. And the paper is mailed to those people, is it' 
A. Yes, sir. 
Q. I am assuming that you are a friend of ~ir. Young, are 
you? 
A. I am. 
Q. And i'n publishing this advertisement, you did not in-
tentionally want to do him any harm? 
A. No, sir; N.rr. Young is just as good an advertising cus-
tomer of ours as Dr. Powell, perhaps a little better in dollars 
and cents in the course of a year. 
Q. Who put this advertisement in the paper? 
A. Dr. Powell brought the advertisement to me. 
Q. And asked you to publish it? 
A. Yes, sir. You understand, if you will let me digress 
for just a mi'nute, a country newspaper editor does some-
thing more thnn write editoirals. He prepares advertise-
ments and gets up news matter and does a lot 
page 141 ~ of things. The work is not systematized as a. 
daily paper is, into departments. 
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Q. Did you compose it? . . 
A. No, sir. It was all composed. I_might have made some 
changes in there for grammar, spelling, and mistE,tkes of that 
kind. I fix all adverti'sements I do more things like that. 
Q. Just corrected it of technical errors? 
A. Yes, sir. 
Q. But you did not change the sense of it Y 
A. No, sir. 
Q. Did you suggest to :Nir. Powell at that time that you 
would not publish that kind of an advertisement 1 
· A. I suggested I would not publish that kind of advertise-
ment. 
Q. Did he insist on publishing i't anyhow' 
A. No, sir. 
CROSS EXAJ\IINATION. 
By 1\fr. S'ebrell: 
Q. Did you do it for the reason you thought there '\\'a::; any 
libel in itt 
A. Absolutely not; because I thought a man who was buy-
ing space had better use it to advertise 'vhat he had for 
sale. 
Q. Was there anything in that advertisement that you 
thought was objectionable to print? 
A. No, sir. I would. not have printed it if I 
page 142 ~ ha¢1~ . 
Q. You knew Mr. Young .. He 'vas advertising 
~th you? . . 
A. Yes, sir. He has been ever since he has been in Frank-
li~ ' 
.Q. Did you understand tl1ere was anything in there that 
applied to 1\fr. Young? 
A. No, sir; I did not. I did not kno'v at that time that ~fr. 
Young was a jewelry salesman. 
· Q. Did you regard it as applying to any individual? 
A: No, sir; I did not. I thought it 'vas in line 'vith the 
general campaign against bell ringing salesmen. I had taken 
part in such a campaign, not against legitimate agents, but 
men who came there and hawked things from house to house. 
Q. Has Franklin been bothered with that much? 
A. Exceedingly :;;o. The ordinance which has been passed 
by the town of Franldin against that was a copy of the Nor-
folk City. ordinance passed about. three years ago, taken 
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word for word with Franklin inserted in the place of Nor-
folk. 
Q. And you understood this advertisement to be in keep-
ing with that campaign that was being made in Franklii1 at 
that time against that kind of salesmanship from door to 
door? 
A. I did. 
Q .. Had you yourself taken part in that campaign f 
· A. Yes, sir; I had. 
Q. In what kind of way, J\IIr. Scarborough? 
A. I have written, 1\fr. Sebrell, a number of editorials at 
frequent intervals for two or three years. I don't lmow, I 
· don't recall just now. . 
page 143 ~ Q. I hand you your paper going back as far 
as Friday, December 19, 1924? 
A. Yes, sir. 
Q. You are the author of this piece here 7 
A. Yes, sir. I was af the commission meeting and wrote 
that story as a result of their action. 
~fr. Sebrell: I offer this editorial in evidence as Exhibit 
No.5. 
page 144 ~ EXHIBIT NO. 5. 
"THE TIDEWATER NEWS, FRANi{LIN, VIRGIN!~, 
Friday, December 19, 1924. 
'' CO~f~IISSION SEEKS' TO 
CURB "BELL-RINGING" 
SOLICITORS BY TAXES 
The Town Commission of Franklin has taken steps to 
curb the activities of solicitors for outside mercantile agen-
cies, who make a house to house canvass and receive advance 
payments on merchandise which is delivered ''collect''. This 
is in line with similar ordinances passed by cities and towns 
· everywhere which are waking up to the unfairness of allo,v-
ing a ci'ty or town to he canvassed by a bunch of bell-ringing 
solicitors who pay no tax nor license and represent firms who 
pay nothing in taxes or license fees for the maintenance of 
the cities and towns in which they reap such a rich harvest. 
Franklin has been unusually full of these pestiferous birds 
of passage this fall and thousands of dollars w·orth of mer-
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chandise are sold here upon which the town does not reap a 
sin-gle cent in the way of taxes or license. 
The new ordinance, which is now in effect upon our statute 
books, requires that each solicitor who actually accepts an 
advance payment on merchandise, whether he represents a 
local concern or not, shall pay a license fee of $50.00 a year." 
page 145 ~ By ~Ir. Sebrell: 
Q. That is your article written before :Mr.· 
Young came to your town¥ 
A. Yes, sir. 
Q. And before ~{r. Young came to your town¥ 
A.~ Yes, sir. I think so. It was written in December, 1H.24. 
It was not the first of the articles like that, but i't seems to 
be the first one you have there. 
Q. No,v, I hand you what appears to be an editorial in the 
same paper, the Tidewater News of Franklin, Virginia, of 
March 13, 1925, entitled ''The Bell Ringers Again". Are 
you the author of that 1 
A. Yes, sir; I wrote that. 
Q. Is this a part of the same campaign that was bc~ing 
made at Franklin against those people? · 
A. Yes, sir. 
Mr. S'ebrell: I offer this editorial of l\iarch 13, 1925, as 
E$ibit 6. 
page 146 ~ EXI-IIBIT NO. 6. 
"THE TIDEWATER NEWS, FR.ANI{LIN, VIRGINIA. 
March 13, 1925. 
"THE BELL-RINGERS AGAIN 
'"With the budding of the trees, the blooming of the jon-
quils and the first run of shad, the bell-ringer has come hack 
with all of his assurance, arrogance and persistence. vV e 
had hoped that we 'vere happily rid of them last fall, but 
it seems that they were merely hibernating, and have now· 
come forth with a faster line than ever before and a n1ost 
lamentable increase in thei"r numbers. _It's a dull day in-
deed when these perambulating gentry are not seen wending 
their way from house to bouse, ringing doorbells at all hours 
-and generally at the most inopportune hours-and using 
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all of the arts of persuasive speech to induce the house1vife 
to purchase brushes, hosiery, drugs, jewelry, groceries, 
shrubs, see~s, vacuum cleaners, clothing, novelties~ house-
hold and kitchen tools and utensils of all kinds. ''.A llttle 
down and a small amount to the postman'' or ''a dollar down 
and a dollar a month the rest of your natural life" is the 
siren song of the front door salesman as he sells goods on 
which he pays no local taxes and from the proceeds of which 
he makes no contribution to any part of our community life. 
Seriously speaking, the bell-ringing peddler is a nuisance 
nnd a menace to any town or community in which he works, 
and it is really not the par~ of good citizenship to patronize 
him. For instance: your husband is not in the hard'v~~re 
business, therefore you are not hurting him when you buy 
hrushes or a vacuum cleaner or some similar article from a 
bell-ringer, but at that very moment your neighbor may be 
buying hosiery from another bell-ringer who is hurting your 
l1usband, a clothing merchant. Your husband may not be 
a druggist, but if you are buying salves and ointments and 
perfumes from a peripatetic purveyor of perfumes you are 
encouraging your next door neighbor to buy jewelry from oue 
of the same smooth-tongued tribe whose house-to-house sales 
are seriously affecting your husband's legitimate and heavily 
taxed local business. 
The next time you meet one of these gentlemen at ~rour 
door, ask him to contribute to your church-building fund; to 
come across for a sick neighbor in distress; to take two r~­
served tickets for the high school play, or to advertise 111 
the Annual. See if you can interest him in contributing a nicu 
new flag for the I-Iigh and Grammar Schools; ask him 1f he is 
interested in sending a neighbor who is menaced by the "'\'Thite 
Plague to Catawba; try to enlist him in doing something for 
the Boy Scouts, in which your own boy is so much 
page 147 } interested; just try to wring a single, solltary cent., 
sou, sheckel or simoleon out of him or any of his 
ilk for any thing in the name of religion, charity, education 
or public-spirited community development, and he will vanish 
even as the mist before tl1e rising sun or the barefoot. boy 
before the onslaughts of a nest of yellow jackets. Try It and 
be convinced. · 
The logical and inevitable outcome of the bell-ringing 
peddler and the mail order house would be the disappearance 
of every store and industry in one's town. A post office and 
nn express office wquld be the only places of business left and 
we could close our churches and schools because neither the 
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bell-ringers nor Sears, Roebuck would help us pay the dues 
and taxes necessary to maintain them. Perhaps even this 
enviable conditi'ou of affairs would exist. 
Sbould peddling become the accepted gener~l system of 
distribution the farmer would have to travel from door to 
door selling his eggs, milk, butter and garden produce. The 
mechanic would be forced to quit work until some peddler came 
along selling the particular tool needed· to complete the job 
at hand. The sick man would. be compelled to suffer until 
the peddler brought him his medical supplies and accessories. 
The crops would stand in the fields until a canvasser dropped 
in with repairs for the reaper or mo,ver. The women would 
have to wear their old clothes until the shirt waist or silk 
stocking peddler made his rounds. The family meals would 
be limited to such foods as peddlers brought to the door. 
1\rieanwhile peddlers would take up most of the housewi'fe 's 
time,. leaving little for her family, her friends ~nd her per-
sonal pleasure.'' 
page 148 ~ By. lVIr. Sebrell: 
Q. That was written you say when? 
A. Written ~larch 13, 1925. 
Q. That was before ~fr. Young "rent into the jewelry busi-
ness~ 
A. According to his testimony. 
Q. vVhen you said in here ''·Your husband may not he a 
druggist, but if you are buying salves and ointments and per-
fumes from a peri'patetic purveyor of perfumes, you are en-
c.ouraging your next door neighbor to buy jewelry from one of 
the same smooth-tongued tribe whose house to hou-se sales are 
seriously affecting your husband's legitimate and heavily 
taxed local business,'' that could not have applied to ·1\!r. 
Young, because lie was not in the business 1 
A. No, sir. 
Q.. So, before J\fr. Young· came there you and your paper 
were publishing about these people that were coming from 
house to house selling hardware, jewelry and so forth? 
A. I think .Mr. Young wa·s there, but, according to his testi-
mony, he was not in the. jewelry business . 
. Q. You could not have been referring to him¥ 
A. No, sir. They did not l1ave any personal application. 
I did not know those supposed bell-ringers by name. 
Q. I hand you an editorial under date of October 16, 1925, 
and ask you if the editorial "Pass Up the Pedler" is the same 
line of that campaign that you had against those people? 
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A. Yes, sir. 
}">age 149 ~ 1\tir. Sebrell: I offer this editorial of October 
16, 1925, as Exhibit No. 7. 
page 150 } EXHIBIT NO. 7. 
''THE TIDEWATER NE\VS, :B-,R..A.NKLIN, VIRGINIA, 
October 16, 1925. 
''PASS UP THE PEDDLER. 
''Under this heading the Richmond Times-Dispatch de-
l'~Cribes the peddler nuisance in that city, indicating conditions 
-so similar to those prevailing here and everywhere that we 
think all Franklin housewives who have and are being plagued 
by the pesky things as 'vell as our own high-taxed merchants 
'vho 'vonder 'vhen and 'vhere the bell-ringing game will end, 
will be interested in its republication herewith: 
"Right no'v there are many men and women, and often 
children, who ·are engaged in peddling all sorts of things by 
the door-to-door method, ringing door-bells an interrupting 
people who have myriads of house-hold duties. These callers 
are selling or offering all sorts of things-silk stockings, 
docks, carpet sweepers, magazines, books, pencils, stove , 
polish, paints and cosmetics, furniture-every sort of con-
ceivabl~ thing. You are told to h11y, to pay so much cash ·and 
the balance in small payments. 
''There are thousands of cases right here in Richmond in 
'vhich the bland, suave and convincing talkers have received 
the first payme1it, have given a receipt therefor and then de;;. 
parted-neither articles ordered nor the man ever being seen 
again. There are some few who are honestly in the work, 
but the bulk of them .are professionals who are passing 
through, never to be heard from again. 
''The best way to deal wi"th these people is to refuse point 
blank to waste time ·on them. The cl1ances are that the same 
goods they offer can be had from reliable merchants at a far 
less price than offered by the peddlers. In fact, in the news-
papers the goods are advertised at less than is asked by these 
peripatetic vendors. These gentry pay no taxes, few have 
licenses, they give nothing to the support of churches or 
charity-and what they take in is clear profit, "velvet," in 
the vernacular of the gangs." 
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This is good advice if ·we will only take it. The editor of 
this paper does not find it pleasant to "camp on the trail" 
of any undesirable condition contin\.lally, and in the presen~ 
instance we realize that we are liable to the 
page 151 ~ charge of. personal interest in the protection of· 
our own advertisers. We freely admit the truth of 
the allegation, but insist as we have often done before that 
the logical and inevitable end of any town or community 
'vholly or in large part given over to patronizing bell ringers 
and mail order houses is a post office and a railway station. 
We won't need anything else for the reason that our nter-
chants would be forced out of busin,ess; our banks closed 
because the peddler and mall order money is never deposited 
at home; our churches and schools locked up since neither 
the peddler nor the mail order man pays town or county taxes 
nor subscribes to local benevolences or charities, and the 
majority of our homes would be untenanted with the for1ner 
residents removed to some more public-spirited community 
where the upbuilding and maintenance of home enterprises 
receive proper support from its ci'tizens. 
Our town is not so badly afflicted as many others, but what 
is true in Richmond applies with equal force in Boykins or 
Courtland or I vor or Newsoms-whenever you are tempted 
_to patronize the peddler, pass him up, and when the lure of 
the mail order catalog gives promise of pretty bargains, see 
what the home merchant can do first. He's a mighty good 
friend fn time of need, and he doesn't deliver at our door C. 
0. D." 
page 152 ~ By :1\tir. Sebrell: 
Q. That was not applied to any particular 
somebody, was it, Mr. s·carborough ~ 
A. No, sir. 
Q. Now, I hand you one dated June 5, 19251 
A. Yes, sir; I wrote that. 
Mr. Sebrell: I offer this editorial of ,J nne 5, 1925, as ·Ex-
hibit No. 8. 
page 153 ~··. EXHIBIT NO. 8. 
THE TIDE"\VATER NEWS, FRANI(LIN, VIR.GINI..A.,. 
June 5, 1925. 
Jordan B. Powell. v. Al Young. 
"THE BELL RINGER VS. TI-lE 
I-IOME ~IERCHANT. 
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''Regardless of any Supreme Court decisions in favor of 
bell-ringing salesmen and perambulating merchandise hawk-
ers, it is the part of good citizenship to turn a deaf ear to the 
blandishments of these gentry, who, while their own busineRs 
1s honest enough and their wares represent value received in 
most instances, are nevertheless vampires and leeches in so 
far as the upkeep of the community and the maintenance of 
its institutions are concerned. 
They pay no taxes; they make no contributions to our 
churches, schools or local charities of any kind; their money 
is not deposited in our banks, and their only connection with 
or interest in this or any other town is to get the money and 
move on. In contradistinction with these birds of passage 
who take everything and leave nothing, we have our home 
merchants, more heavily taxed than any other class of citi-
zens for the support of government and the building and 
maintenance of schools and roads; their names are on every 
subscription paper for the needy or distressed and they sub-
scribe to the best of their ability for all worthy community 
purposes. They are the strong right arm of a 
page 154 ~town's material 'veil-being; when we haven't the 
re~dy cash to pay for the silk hose, the brushes, 
the vacuum cleaners, the jewelry, the toilet articles, tl1e 
clothing, et al., their books are open to us for credit, long-
extended and all too often sorely abused. 
The resident of a to\vn who makes his living in that town 
and does not remember these things, and act accordingly is 
in a great measure failing to live up to the fundamental obli-
gations of co-operative neighborllness and citizenship." 
page 155 ~ By J\Ir. Sebrell: 
Q. I want to ask you, ~Ir. Scarborough, if when 
this advertisement was brought by ~fr. Powell to your place, 
if it did not follo'v exactly the trend and line that you had 
jn those editorials ·f · 
A. I think so. 
Q. And didn't you understand it to apply to exactly the 
same elaRs and to be in furtherance of that same campaign 
that was carried on and that was in impersonal in its na-
ture? 
A. I did. 
Q. Now·, isn't it also a fact that at a conference which 
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you had while ~Ir. 1vloyler was present and 1\tir. Maupin was 
present and l\fr. Young was present, and Mr. Moyler repre-
senting 1\tir. Powell told ~Ir. Young that it was not intended 
to be and that it never was intended to apply to him- · 
Mr. Maupin: As a matter of fact, if your Honor please, the 
conference we had was an attempt to compromise this cas~ 
and I certainly object to anything of the sort coming out 
now. 
The Court: The jury had better step outside. 
Note : The jury then retired. 
By l\fr. Sebrell: 
Q. Now, is it also a fact that at a conference which you 
had whilQ Mr. ~Ioyler was present and l\fr. Maupin was · 
present and 1\tfr. Young· was present, that Mr. Moyler, rep-
resenting Mr. Powell, told l\ir. Young that it was 
page 156 ~ not intended to and that they never intended to 
apply to him and that he would give him a ·letter 
saying that" i't was not intended to apply to him, if he wanted 
such a statement . 
. A. 1Yfr. S'ebrell, I would not like to answer that question 
without l\fr. Maupin's permission. I don't want to violate 
any confidence. 
Jvf r.l\rfaupiu: I think it is highly objectionable for this rea· 
sou: At that time, if 1\tir. Sehrell was in this case I di:dn 't 
know it. I dou 't think at that time he was in it. l\:Ir. :J\IIovler 
was representing all of the defenda1its in this case. He c~me 
up 'vith l\·[r. Scarborough and 1\!Ir. l(.ing, and I told him 
frankly I did not think they acted with any malice in putting 
the thing in the paper, that I thought they did it thought-
lessly without stopping to think what ·Powell was getting 
at, and what the effect was going to be. I made them parties 
defendant because I thought it was my duty to do so. There 
was son1e talk and Mr. 1\tioyler, not as representing Sear-
borough and King, but as representing Powell, said: ''I want 
to know what you people want to do." Young sai"d: "I am 
not after a cent in this thing·, but I am after vindication." 
He said, ''I have been put to expense, I have had to institute 
suit", which was instituted, I may say, after prior corre-
spondence between Mr. J\1:oyler and myself-" .And if an ad-
vertisement is put in a newspaper as large as the 
page +57 ~ one which is complained of, it need not call me 
by name, by which it is said that there· was no 
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insult intended and no reflection intended on the character of 
any person who is now selling jewelry in the town of Frank-
lin, they ·will have to pay me back just the expense I have been 
put to and not a cent more and I will call it square''. And 
l\fr.l\:foyler said: ''I will try to get it put through, but I don't 
Jrnow whether I can or not." That i's the substance of what 
occurred, and that is certainly an attempt to compromise. 
~Ir. J.\lloyler: The statement of 1\lfr. Maupin is correct, but 
I think that upon reflection he will recall that ·my statement 
was that I would take it up with Mr. Powell and see what 
he said about that, but I did not think he would be will~ng 
to pay any attorney's fee for the simple reason that Mr. 
Powell claimed he had not aggrieved 1\llr. Young and that 
l\Ir. Young brought his suit at his own instance and that he 
'vould be willing to use the same space in his newspaper ad-
vertisement to state in substance that he did not mean any 
particular person, but not having meant any person he did 
not feel disposed to pay the attorney for another party. 
l\lfr. Maupin: I was never more surprised in my life when 
a matter of that sort. which occurs in almost every case when 
you are trying to get together and avoid litigation, is brought 
up and a question asked the witness. 
page 158 ~ lVIr. Sebrell: J:\.Iy position is this: I don't care 
anything in the world about their offer of compro-
mise. I am 11ot going to ask him because I don't think he 
ought to testify that the man said if you will give me $150 
and pay my fee, because that was an offer i'n the spirit of 
compromise. But here was a proposition that was made to 
nfr. Young, not to withdraw his suit or anything of that 
sort, but that they were willing to put in the paper and give 
l1im a letter saying that they had not intended, they could not 
retract anything, they had not said anything that applied to 
l\1r. Young. Their position has been aU the time that J.\IIr. 
Young was not intended or included in this statement. I will 
give you a letter to the effect that I did not mean you and 
you may publish that and use it as you see fit. I think that 
is a retraction or explanation of why it was made. I don't 
Bee under the circumstances, under which it was given-can 
we agree on this: I don't want to put you on the stand, but 
I am talking about in our conversation. 
1\Ir. 1\!Iaupin: Put me on the stand and I will testify what 
vou said. · 
• The Court: I am not interested in that now. 
Note: Thereupon an adjournment was taken for lunch. 
~--~-~----------
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page 159 ~ AFTER.NOON SESSION. 
Met at the close of the recess. 
' Present: The same parties as heretofore no~cd. 
PAUL SCARBOROlJGH. 
the witness on the stand at the beginning of recess, resumed 
the stand for further cross examination as follows: 
By ~1r. Sebrell: 
Q. Mr. Scarborough, you lHtvc been running this paper 
how long? 
A. About 22 years, ~Ir. Sebrell. 
Q. And you were at one time president of the Press As-
sociation of Virginia, were you not, ~{r. Scarborough? 
A. Y~s, sir. 
Q. Did you ever hear ~Ir. Young make any statement as 
to whether he was working on commi~ions or salary? 
A. He denied that he was working on commission. 
Q. I:Ie did~ 
A. Yes, sir. 
Q.. I believe 1\{r. l\fa.upin showed yon a list of subscribers . 
. You have how many subscribers in tl1e City of Norfolld 
A. About twenty, I think, ~Ir. Sebrell, some-
page 160 ~ thing like that. 
RE-DIRECT EXAl\IINATION. 
By Mr. Maupin: 
Q. Mr. Sc.arborough, yon testified just no'v that at the time 
this advertisement was brought to yon I think that you did 
not even know Af Young was selling jewelry? 
A. No, sir; I did not. 
Q. 1\-Ir. Scarborough, if you had known tl1at and if you had 
known that AI Young was tlH~ only resident of Franklin who 
"ras the local representative of a city jewelry house, and you 
had read this advertisement carefully and read this lan-
guage: "We contend that any city rlistalment jewelry con-
cern carrying a reputable line of jewelry can sell its 'varef' 
at home instead of employing local shark talent to sell them 
in near by towns on a commission basis. The commission 
is the big idea 'vith the local shar]{s who represent the city 
jewelers. Did you ever have them ten you that by paying 
$1.00 down and $1.00 per week you would soon have it paid 
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for and never miss your money f In buying from Powell 
Brothers you save yourself this shark's commission.'' If 
you had known that, would you have hesitated about putting 
that advertisement in the paper 1 
A. That is a sort of hypothetical question, :nir. 1viaupiu. I 
don't know whether I could answer you or not. 
Q. Sort of what kind of question~ 
A. Sort of hypothetical question, I think. 
page 161 } Q. It is enti'rely an hypothetical question, J.Vlr. 
S'carborough, you are quite right. 
A. I would have questioned the judgment of it, 1vlr. lvlau-
pin, but I would not have considered it libelous. 
Q. You would not have considered it libelous' 
A. No, sir. 
Q. Suppose an advertisement had been inserted in your 
paper which said that the local mayor is a shark. Would you 
have considered that libelous? 
A. Yes, sir. 
Q. You haven't but one mayor there, have you 1 
A. Only one. 
Q. And when you say the local mayor, what does that mean? 
A. You would mean in my case the mayor of Franklin, of 
course. 
Q. Exactly. so. Exactly so, but you at that time didn't 
even know that AI Young was in the jewelry business f 
A. No, sir; I didn't. 
Q. Now, if there is only one man who is the representative 
of an out of town jewelry house, and the local representative 
of an out of town jewelry house is mentioned in the adver-
tisement could there be any doubt in your mi'nd as to who it 
meant? 
J.Vfr. Sebrell: It does not say local representative. It says 
Jocal representatives. 
l\1:r. lviaupin: Let's see if it does. ''vVe contend 
page 162 ~ that any city instalment jewelry concern car-
rying a reputable line of jewelry can sell its wares 
at home instead of employing local shark talent to sell them 
in nearby towns on a commission basis. The commissfon is 
tlw., big idea with the local sharks who represent the city 
jewelers.'' 
By l\fr. Maupin: 
Q. In view of that language, if there is only one repre-
sentative of an out of town jewelry house in Franklin, to 
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your mind could there be but one application of that language, 
to anyone else? 
A. That h1nges somewhat, Mr. Maupin, on the word ''lo-
cal". I had understood that people sold jewelry in Franklin, 
in fact, they have been to my home and offered to sell my 
'vife jewelry. I don't mean ~Ir. Young, but I mean other 
salesmen . 
. Q. What you mean are what we might call itinerant or peri-
patetic salesmen, fellows that are here o~e day and gone to-
morrow? -
A. Yes, sir. But are not "re drawing a rather fine distinc-
tion1 I understand and have understood that there are sev-
eral firms out of town whose salesmen make regular visits 
to Franklin. They represent houses just as reputable as 
Jacob Bennett. I ·understand there are·two or three Norfolk 
houses that have representatives there. 
Q. I ·understand that is a fact, but you would not call those 
salesmen local salesmen, would you 1 
page 163 ~ A. No, not 1f they just made stated visits, even 
frequent visits. 
Q .. In all of these editorials that 1\1r. Sebrell has read what 
you had in mind, of course, was to protect the people of 
Franklin from irresponsible itinerant vendors whom you did 
not know who they represented and who might sell goods to 
be delivered afterwards and collect. That was the idea, 
wasn't it? 
A. That was the idea partly, but the representative of a 
reputable hosiery concern, thei·r hosiery are right and they 
deliver them and when they come there and sell them and 
collect a small payment from the housewife and the hosiery 
are as represented, it is unfair competition. It is in my 
town and would be in Norfolk. . 
Q. Mr. Young is the manager of the local motion picture 
'house there, isn't he? 
A. Yes, sir. 
Q. Do you consider that a legitimate enterprise? 
A. I do. 
Q. Do you consider him a local business man? 
A. Yes, indeed. 
· Q. Is there ~any reason that yon ln1ow of why 1\{r. Young 
has not the right to represent a reputable house situated in 
-Norfolk~ 
A. A.nybody in the world-
Mr. Sebrell: No objections to that. 
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· · Mr. ~Iaupin: I think I have the right. 
page 164 ~ By J\fr. Maupin: 
Q. Answer that.. 
A. Repeat the question. . 
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Q. Is there any reason that you know of why ~Ir. Young 
has not the right to represent a reputable house situated i'n 
Norfolk? 
A. No, sir. 
Q,. In your editorials you do not intend to apply this to 
the men ·situated as AI Young is, do you? 
A. Well, the editorials happened to be all written before 
Mr. Young was in business. I will come back, without mean-
ing to encumber the record, to my same point that a man who 
sells as a great many people have been selling in Franklin, 
some of them selling hosiery and other articles, brushes, from 
door- to door, they were local men and they sold them and 
did riot have merchant's license, and it really is unfair com-
petition to a merchant who has capital invested there and 
who is a citizen of the town and heavy tax-payer. 
Q. If the concern that is ~epresented by the local man pays 
a mercT1ant's license and that man conducts his business 
fairly, is there any reason to criticise him, in your opinion f 
A. None in the 'vorl d. 
Q. Would you consider it fair advertising or fair criticism 
Qr comment to apply an epithet to him thatis generally ac-
cepted to mean a dishonest person or a crook? 
page 165 ~ A. Not a man who is selling goods there and 
has a merchant's license to do so. 
Q. Yes, sir, do you think tha.t a rival in his trade, a com-
petitor, that it would be fair criticism for him in the public 
press to applx an epithet to him that is commonly understood 
to mean a dishonest person or ·a crook? 
A. No, sir, not under those conditions. 
Q. I didn't think you would. Thank you, sir. 
RE-CROSS EXA~1INATION. 
By 1vfr. Sebrell: 
·Q. And you did not so regard this article, did you, Mr. 
S'carborough? 
A. No, sir; I did not. 
Q. Didn't you understand that this article that was pub-
Jished in this paper referred to a class and not to an indi-
vidual because it was in the plural all the. way through 
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'• sharks" and "representatives" and people who went· 
around from door to door. Didn't you understand that to be 
simply an impersonal statement with regard to the conditions 
that obtained i'n Franklin? 
A. I did. 
Q .. And you are satisfied it does now¥ 
A. Yes, sir, certainly. 
page 166 ~ RE-RE-DIRECT EXAMINATION. 
By :1\tfr. 1\{aupin: 
Q. Mr. Scarborough, do you mean this jury to believe that 
you did not think this thing "\vas intended to be generally 
understood as applying to Al Young~ 
A. 1\-Ir. ~faupin, of course a great many thi11gs have come 
out since that, whfch may have changed the situation, but at 
the time. 
Q. I am not talking about that. :My question is this: You 
don't want this jury to believe right now that this applica-
tion of the word shark was not intended to apply to AI Young. 
I do not mean by you, but I mea~1 by the man who wrote the 
advertisement¥ · 
A. I don't know. 
Q.- You don't kno,v? 
A. I could not answer that question. 
Q. You do not want the jury to think, though, that you be-
li~ve that the· application was not intended to be generally 
understood as referring to Al Young? 
A. I don't kno'v who it was intended for, 1\1r. l\1aupin. I 
answer that in all sincerity. 
Q. Of course you don't know. Yon can't look into 1\fr. 
Powell's mind, but after all you have heard about this thing 
do you or do yon not believe that the purpose 'vas to have 
the public genera1ly understand this application to be to AI 
Young? 
page 167 ~ A. vVell, now that would just bring up the ques-
tion of the comparative truthfulness of Dr. 
Powell and AI Young. They are both my friends. One man 
might say it did and one might say it did not. Who am I 
to believe?# 
Q. I expect it is a delicate question to you . 
. The Court: How is his belief going to help us, anyhowf 
The jury has got to do the beHeving. , 
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~Ir. Maupin: Of course they are both advertisers in his 
paper and I will let it go. 
Vv. J. ~I. HOLLAND, JR., 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows : 
Examined by l\£r. l\£a u pin: 
Q .. Your name is what? 
A. w: J. l\L Holland, Jr. 
Q. Do you live in Franklin 1 
A. Yes, sir. 
Q. vVha t is your busi'ness f 
A. Undertaker, funeral director. 
Q. Did you last August see a placard in the window of 
Powell Style Bazaar which read this way: ''The City jew-
elers with their local shark representative, selling their wares 
on commission, have a smile and spiel that is memori'zed for 
every prospect. We can sell you that diamond, watch or any 
other article, for less money and give you better 
page 168 ~ protection. We know you and you know us.'' 
Did you see ·that ·1 
A. I don't know whether that is the exact wording of that 
sign there. I saw one sign in his ·windo"r· 
Q. "\Veil, something similar to that, at least, wasn't it 1 
A. Yes, sir. 
Q. Do you know AI Young? 
A. Y.es, sir . 
. Q. vVhat is his business in Franklin? 
A. IIe operates the moving picture show. 
Q. vV:hat else? 
A. He sells jewelry for Jacob Bennett, Incorporated, Nor-
folk. 
Q. "\Vas there any other man at that time who lived in 
Franklin and sold jewelry for out of town house? 
A. Not that I la1ow of. 
Q. ""\Vho did you think those words "Local shark represent-
ing city jeweler" as referring to. 
A. l\1r. Al Young. 
Q. "\Vas there anybody else that it could refer to~ . 
l~ ... No, sir. 
Q. Suppose a man called you a shark i'n the public press, 
what would you think he was calling you, 1\Ir. IIolland? 
A. I don't know the exact definition of the word "shark'.', 
1\:Ir. 1\iaupin, but I would not like for him to do it. 
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Q. You would not like for him to do it 7 
A. It would not be a compliment. I know that. 
page 169 ~ CROSS EXA1\1INATION. 
By Mr. Sebrell: 
Q. You would not like for him to say you were a peri-
patetic either, would you 7 
A. I don't know what that means, either. ~ 
Q .. :h!r. Holland, the only reason in the world you thought 
this was intended for Al Young was because he was the only 
man you knew in the jewelry business 1 
A. Well, he said local, if I am not mistaken, the 'vord local 
was on the card. 
Q. Did you notice at that time, or have you noticed it since f 
A. I have not seen it since then, no, sir. 
Q. So, just because you thought he was the only local one, 
you thought he 'vas the one intended~ 
A. He was the only one, lVIr. S'ebrell, that I knew of. 
Q. It has not changed your opi'nion of AI Young, has it' 
A. No, sir. 
Q. Now, do you remember whether it said representative 
or representatives of the jewelers 1 
. A. I don't remember. · 
Q. You don't remember that. Suppose it said, instead of 
saying local representative, it had said local representatives, 
meaning more than one, would you still say it meant 1Ir. 
Young¥ . 
A. No. I would have stopped and given it a little more 
consi'dera tion. 
page 170 ~ Q. So, you would not have thought it meant 
::Mr. Young if it had been in the plural and re-
ferred to several instead of one? 
A. No, I do not because I wo·uld have thought it had not 
been 1vlr. Young .. 
Q. As a matter of fact, I ani going to ask you-I l1ave here 
that card. This is the card you are talking about, isn't it? 
A. That resembles the one I saw in the "rindow, but to be 
positiv~ wliether that is the one or not, is beyond me. · 
Q. If we prove later that i's the identical one that was 
taken out of the 'vindow, that says representatives, doesn't 
it? 
A. That one does. 
Q. If that i~ so, you would not take that to apply to :h:fr .. 
AI Young' 
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A. Not representatives. 
Q. That has the w01:d ''representatives" hasn't it f 
·A.· Yes, sir. . 
Q. And you would not understand that to apply to Mr. Al 
Young? 
A. -No, sir. 
RE-DIRECT EXAMINATION . 
. By Mr. Maupin: 
Q. ~Ir. Holland, if, as a matter of fact, Al Young was the 
· only local representative of a city jewelry house, 
page 171 } do you kno'v any other person that this language 
could have been applied to except Al Young? 
A. Not if the word ''Local'' is used,· sir. 
· Q. Well, here it is: ''The city jewelers with their local 
shark representative, selling their wares on commission, have' 
a smile· and spiel that is memorized for every prospect. If, 
as a matter of fact, whether it be sing-le or plural, AI Young 
'Yas the only representative of a city jeweler then doing busi-
ness in the town of Franklin, fs there anybody else it might 
have applied to except Al Young~ 
A. Not that I know of, sir. 
RICHARD BUTLER, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: 
Examined by J\i[r. :iYiaupin: 
Q. Did you ever see this before? 
:iYir. Sebrell: It is not evidence yet. 
lHr. I\faupin: I am going to ask him some questi'ons. . 
~ir. Sebrell: Don't tell him what is on there before you 
ask him . 
. 1Ir. Maupin: I offer this original placard in evidence, if 
your Honor please, as Exhibit No. 9. 
page 172 }- "The city je,velers with their local shark rep-
resentatives selling their wares on co:mmission 
l1ave a smile and speel that is memorised for every prospect. 
We can sell you that Diamond, Watch, or any other article 
for less money and give you better protection. 
vV e k.now you, and you know us. '' 
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page 173 r By Mr. Maupin: 
· Q. Did you ever see this before Y 
Mr. Sebrell: You know· that is not proper. 
The Court: It is not yours, is it f 
Mr. 1\{aupin: No, sir, but a witness has been questioned 
about i't and Mr. Sebrell made the statement that this was the 
one in the window and he was going to prove it. 
. The Court: He can prove it after awhile. 
Mr. :1_\,faupin: Can't I question the witness about it? 
·The Court: Later on. I can call for it later on. 
Mr. Sebrell: I want to withdraw my objection. 
By Mr. Maupin: 
Q. Did ypu ever see that before¥ 
A. I could not say whether that is the same one I saw or 
not. 
Q. Does it look like the one you saw1 
A. Yes, sir. It looks like it. 
Q. vVhere did you see it? 
A. I saw it in Powell Brothers' window. 
Q. Where is Po,vell Brothers' window in Franklin¥ 
A. In Franklin, yes, sir. 
Q. Is it on a prominent street Y 
A. Yes, sir, on 1\'Iain S'treet. . 
Q.. It reads ''The City Jewelers with their local shark rep-
resentative, selling their wares on commission, have a smile 
and spiel that is memorized for every prospect. 
page 174 ~ We can sell you that diamond, watch, or any other 
article, for less money and -give you better pro-
tection. We know you and you know us.'' 'Vhen you read 
this in the window of Powell's Style Bazaar, who did you 
talk to about it 1 
A. At the time I saw the sign I was out in the car with 
four more fellows there in Franklin and \Ve read i't, and in 
about five or ten minutes after we read it, J\IIr. Young came 
down the street from the theatre, and, as soon as one of the 
fellows in the car saw him, we started joking him about it. 
'VeU, naturally, it just-you wolild think or I thought, rather, 
that he :was the only jeweler there, I mean the only other man 
there except Mr. Powell and 1\~[r. Hart as I knew of that was 
selling jewelry. 
Q. Did you know of anybody else there who lived in Frank-
lin who was selling jewelry as the representative of a city jeweler¥ · 
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A. Not as I knew about. 
Q. Then, did you ~pply it to AI Young, take it that it was 
intended to refer to him~ 
A. Well, at that time they were joking him out there and 
I didn't have anything to say about it. 
Q.- You say they 'vere joking him about it f 
A. Yes, sir. 
Q. Ho'v~ 
A. vV ell, just coming along, some of the boys seen the sign 
in the window. I don't remember what it was 
page 175 }- exactly. 
Q. Have you ever heard him j.oked about it 
since then? 
A. I don't remember as I have. 
Q. Suppose a man called you a shark in an advertisement 
like that, would you be pleased'? 
A. \Veil, if he come out and called me one, I wouldn't think 
it would be doing me any favor whatever. 
Q.. You would not like it? 
A. No, sir. 
CROSS EXA~IINATION. 
By Mr. Sebrell: 
Q. Everythi'ng that you have heard said about it to him 
was said in a joke, wasn't it~ 
A. About the sign? 
Q. Yes. 
A. Yes, sir. 
Q. It 'vas his friends joking him, wasn't. it~ 
A. I took it to be joking. 
Q. Those people who were telling him about it, were AI 
Young's friends? 
A. I suppose they were. I don't know whether they were 
or not. 
Q. They were joking him about the si'gn they saw in the 
'vindow? 
A. Yes, sir. 
Q. You don't know really how many people 
page 176 }- sell jewelry from ·house to house, do you, or 
whether t1wre are any or not. Do you know any 
people around Franklin who canvass the homes to sell jew~ 
elryf · 
A. Except Doc Powell and Mr. Hart, :hfr. Yotmg is the only 
one I know of. 
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Q.. In other words, the only people you know in the jewelry 
business are those three that you have named f 
A. Yes, sir. 
_Q. And they have places of business~ 
A. Yes, sir. 
RE-DIR.ECT EXAlVIINATION. 
By Mr. Maupin: 
Q. Has Mr. Young got a place of business for selling jew-
elry? 
A. No, sir, ·only he uses-he does not have any place of 
business, any store or anything. 
Q. Has Powell got a store 0l 
A. Yes, sir. 
Q. Has Hart got a store f 
A. Yes, sir. 
Q. And Young hasn't got a store, but is representing Jacob 
Bennett' 
A. That i's the way I understand it, but he does not have· 
a store house. 
page 177 ~ RE-CROSS' EXAMINATION. 
By Mr. Sebrell: 
Q. He does display his jewelry at a store house¥ 
A. I haven't seen any display windo,vs. 
Q .. That is where he keeps it, though, isn't it~ 
A. I don't know. 
E. L. EDWARDS, 
a witness on behalf of the plaintiff, being first duly sworn. 
tPstified as follows: 
l~~xamined by Mr. Maupin: 
Q. You are ~fr. E. L. Edwards? 
A. Yes, sir. 
Q. You live in Franklin 1 
A. Yes, sir. 
Q. What is your busines 1 
A. Painter. 
Q. Do you ever paint sfgns ~ 
A. Yes, sir, sometimes. 
Q. Did you paint this sign T 
A. Yes, sir ; I think so. 
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Q. For whomf 
.A. Dr. Jordan Powell. 
Q. At his request 1 
A. Yes1 sir. 
... 
Q. Did he tell you what he wanted to do wi'th itt 
A. No, sir; I don't remember he did. 
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page 178 t Q. Did you ever offer him any advice as to 
whether it was wise for him to put it in his show 
window or not 1 
J\IIr. Sebrell: I think. that is immaterial, your Honor. 
The Court : H!s advice-I don't see how it could bear on 
this. 
J\IIr. J\~Iaupin: It may bear on malice. I don't mean the wit-
ness is going to ans·wer the ·question this way; I don't know 
J1ow he is going to answer it, but assume that this witness told 
Mr. Powell that he thought it was unwise to put up a sign 
of this sort. 
The Court: It might be. I overrule the objection. 
Mr. Sebrell: We note an exception. " 
By J\~Ir. 1\faupin: 
Q. Did you¥ 
A. Did I do what? 
Q. Did you ever say anything to him about whether or not 
if you were in his place you would put it in his window or 
not? 
A. I don't remember whether I did or not, at the present 
time. 
Q. Yon don't recollect at all f 
A. No, sir. 
Q. Have you _ever talked about this thing to J\~Ir. Young7 
A. I don't think so; not to ·amount to anything any way . 
. Q. Don't you remember on one occasion-! can't give you 
the time and place exactly because I don't know-
page 179 }- but on one occasion you were talking to J\~Ir. 
Young about this thing and you told him that 
you told Dr. Powell if you ·were in his place you would not 
put that in the window' · 
A. I don't remember making that statement. 
I 
J\~Ir. · Sebrell: If your Honor please-
The Court: The wftness said he did not recollect it and 
be said he had not told him it. 
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By Mr. ~Iaupin: 
Q. I say, do you remember that. 0~ course I don't want you 
to say· so unless you do. You don't recall it¥ 
A. No, sir. 
l\{r. l\~aupin: That is our case. 
C. A~ CUTCHINS, JR., 
on behalf of the defendants, being first duly sworn, testified 
as follows: 
FJxamined by Mr. S'ebrell: 
Q. You live in Franklin, do you not¥ 
A. Yes, sir. 
Q. \Vhat business are you engaged in t 
A. Feed and fuel; ice manufactory. 
Q. Do you know anything about any jewelry sale&man go-
fng around from place to place up there in Franklin solicit-
ing trade, selling jewelry~ 
page 180 ~ 1~. Yes, sir. 
Q. Just tell the jury what the condition is up 
there about that? 
A. Well, I know of one salesman-I don't kno\v his name 
or the company he represents-he is one that did make 
weekly calls to the ice plant soliciting orders for jewelry, 
selling on the instalment plan, and if he made a sale he \vould 
return weekly to make his colleC.trons. 
Q. State whether or not that salesman had regular times 
that he came to Franklin and whether he put that down as 
one of the places at which he was doing business1 
A. He told me that he-
l\{r. l\{aupin: I object. 
The Court: If he knows wl1at he did; not what he told him. 
A. (Continued.) Yes. He came there on ~Iondays of each 
week. I won't say he came there every 1\ionday, but that was 
his plan. 
By Mr. Sebrell: 
Q. He had a special day to be in Franklin for that businE!SS 1 
A. Yes, sir. 
Q. Please state whether or not you made any objection to 
his coming to your place of business 1 
l\Ir. ~Iaupiu: I object. I think that is entirely immatexial. 
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The Court : Except on the ground of making a nuisance of 
himself. I suppose the objection is whether it was 
page 181 ~ a nuisance or not, whether the advertisement re-
ferred to this particular one or just referred to 
the general affairs of these nuisance jewelry people. 
A.. I objected on the ground that it took the men from 
their work, annoying them and hindering their duties. 
By Mr. Sebrell: 
Q. Interferi'ng with your business and theirs 1 
A. Yes, sir. 
Q. I don't kno\v-I haven't talked with you about this, ~Ir. 
Cutchins, and I \Vant to know if in that particular case did 
you ever find if there was anything the matter with the je\v-
elry, whether the customers were imposed on or not? 
A. No, sir. 
Q. Now, Mr. Cutchins, taking the defendants in this case, 
l\1r. Scarborough and ~Ir. ICing and ~Ir. Powell, each and all 
of them, what is their general reputation for truth and Ye-
raci'tyY 
A.. Excellent. 
Q. Would you believe either one of them on oath~ 
A. I would. 
Q,. What is their character in regard to business dealings 
and the integrity of their business dealings, ~Ir. Cutchins 1 
A. Excellent, so far as I know. 
Q. You have been living there for some time, have you 1 
A. About twenty years. 
Q. Do you kno\v anything about the conditions 
page 182 ~ around Franldfn, about the different salesmen 
of various lines going around from place to place? 
A. Yes, sir. 
Q. "\Vhat about that? 
A. Very disagreeable, very unpleasant, very obnoxious. 
Q. Has there been much of that around Franklin1 
A. Yes, sir. It seems to be the regular thing around a 
Jot of lines. 
CROSS EXA~IINATION. 
By ~Ir. ~Iaupin: 
Q. You say you have known llfr. Powell for a gpod many 
years, ~Ir. Cutchins, l1ave you 1 
A. Yes, sir. 
Q. Andl1is reputation in the community both as a speake1 
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of the truth and as a reliable and reputable man is excellent 7 
A. Yes, sir. . 
Q. So, anything he says, you would put a good deal of faith 
in, would you not? 
A. I have no reason to doubt it. 
Q. And if he told you a man was a crook, you would believe 
that to be a fact, wouldn't you? 
A. If he told me he was a crook, I would consider it very 
seriously. 
Q. You think that if he did apply that epithet to a man you 
'vould pay a good deal of weight to it Y 
page 183 ~ A. I would consider he had some reason for 
making any such statement. 
Q. You know that you are more influenced by a statement 
which is made by a responsible and reputable man who has a 
good reputation in the community, than you are by the state-
ment of· an irresponsible· sort of a chap, aren't you? 
A. Yes, sir. 
Q. And the fact that 1\{r. Powell is a reputable business 
man and bears· an excellent reputation for th~t very reason 
you would put more credence in a statement that he made? 
A. Yes. 
· Q. No,v, tl1is salesman that yon are talking about that gave 
you so much annoyance, who was he? 
A. I don't know his name. 
Q. It wasn't Young, was itf 
. A. No, sir. 
Q. l-Ie didn't have his head·quarters in Southampton County 
did he? 
A. T dm1 't think l1e did. I don't know that he did. 
Q. He was a fellow that made regular trips around the 
~ountry and in the course of his trips he happened to hit 
Franklin at more or less regular intervals? 
A. lres, sir. . 
Q. Where is your ice plant? 
A. It is in Isle of Wight County, Virginia. 
Q. It is not even in the same county as Frank-
page 184 ~ lin, is it 1 
A. No, sir. 
RE-DIRECT EXAlVIINATION. · 
By ~fr. Sehrell: 
Q. The Black \Vater River is the county line and you are 
just ri'ght across the river¥ 
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A. Right across the river. The town of Franklin is the 
place· I do business. 
Q. It is about three hundred yards from the town of 
Franklin1 
A. No more. 
Q. Isn:t it right across the bridge~ 
A. Yes, sir. 
Q. And how long is the bridge that separates the town of 
Franklin from your place of business f 
A. I reckon forty or fifty feet. 
Q. So you are within forty or fifty feet of the boundary 
line of the town of Franklin f 
A. Not exactly the boundary. 
Q. I mean the riverY 
A. Yes, sir. 
Q. Where is your hay and grain business f · 
A. In the town. 
Q. You live slightly on the suburbs of the town, I believe? 
A. I live in the country, yes, sir. 
page 185 ~ RE-CROSS EXAJ\iiNATION. 
By ~ir. Maupin: . 
Q. Do you know any Franklin men who represent out of 
town je,velry houses 7 
A. Not until this case came up. 
Q. Since the case came up and you got interested in that 
subject of inquiry, ho'v many of them did you find Y 
A. I heard of only one. 
Q. And that is who? 
A. ~ir. Young in this case. I. have heard it only in con-
nection with this case. 
Q. That he is the only local man who repre~ents an out of 
town jewelry house? · · 
A. To my knowledge. 
Q. The only one you have ever heard of 7 
A. Yes, sir. As I say, I didn't hear this until this case was 
l)rought up. If it had not been for ·the case I would not have 
heard it. 
Q. You just didn't know ~ir. Young very well~ 
A. I didn't know he was in the jewelry business. 
Q. S'o, he has never annoyed you Y 
A. No, sir. 
Q. It 'vas just this traveling man, you don't know where 
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he came from, that came around and annoyed the people at 
your fee company? 
A. Yes, sir. 
pas-e 186 ~ D. T. PRINCE, 
a witness on behalf of the defendants, b~ing first 
duly sw9rn, testified as follows: 
Examined by ~Ir. Sebrell: 
Q. You ·are a member of the Town Commission of Frank-
lin, are you not 1 
A. Yes, sir. 
· Q. How long have you been living in Franklin¥ 
A. Practically eleven years; eleven years next month. 
Q .. l\£r. Prince, do you know 1\{r. Jordan Powell~ 
A. Yes, sir. 
Q. Do you know his general reputation for truth and ve-
racity? 
A. Yes, sir. 
Q. What is it f 
A. Well, I think he bears a good reputation for tr:uth and 
veracity. 
Q. Do yo~1 know Mr. Paul S'carborough? 
A. Yes, sir. 
Q. What is his reputation for truth and veracity? 
A. "!vir .. Paul Scarborough's reputation is regarded as 
No. 1. 
Q. Do you know Mr. J. l(ing? 
A. Yes, sir. 
Q. What do you say in regard to his reputation for truth 
and veracity? 
A. :h'Ir. l(ing is considered a man of good reputation, good 
business character. 
Q. Isn't i't a fact that' those three gentlemen 
page 187 }- are among the prominent citizens of your town 
and county? 
A. I think so, sir. 
Q. Do you know anything- about the trouble that the people 
of Franklin have been having about having people going 
around from door to door selling wares in oppositin to mer-
chants and so forth up there 1 · 
A. Yes, sir. We have had several calls at my home. 
Q. State whetl1er or not that has been objectionable tCl the 
people of your city? 
A. It has been objectionable to me. 
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Q. Didn't your town government take some steps against 
it and try to break it up 1 
A. I think so, sir. 
CROSS EXAMINATION. 
By Mr. ~Iaupin: 
Q. As I understand you to say, ~Ir. Prince, you are on 
the Franklin Commission f 
A. Yes, sir. 
Q. That is a commission of how many people? 
A. Five. 
Q. And its duties are what f 
A. To execute the finances and general government of the 
town. 
Q. It is a sort of a commission form of .government~ 
.. A .. Commission form of government, sir. 
page 188 ~ Q. And instead of having a counsel you have 
these commissioners~ 
A.. Yes, sir. · 
Q. You know the Tidewater News, of course, don't you 7 
A.. Yes, sir. 
Q. Suppose you saw a reference in the Tidewater News to 
our local town Commissioner. vVhat would you think that 
referred to? 
A. Well, sir; I have seen several references of that, that 
were very complimentary. 
Q.. And you took them to yourself 1 
A. Yes, sir. Ahvays take the bouquets. 
Q. So, when the Tidewater News speaks of a local man or 
local official, you take that to mean something that pertains 
to Franklin, don't you~ 
A. Yes, sir. 
Q. So, if you saw in the Tidwater N e'vs reference to a local 
representative of an out of town jewelry house, you would 
take that to mean Franklin and mean a representative of an 
out of town jewelry house? 
A. I have not seen that advertisement. 
Q. My question is entirely hypothetfcal if I may be per-
mitted to use that word. I say if you had seen such language 
you would have taken that to mean a Franklin man 'vho rep-
resented an out of to,vn jeweler 7 
A. I don't know that I thoroughly understand 
page 189 ~ your question. 
Q. Let's make it a little bit plainer: Suppose 
the Tidewater News l1ad said the popular and well liked local 
130 ln the Supreme Court· of Appeals of Virginia. 
representative of Jacob Bennett was also the proprietor of 
the moving picture sho'\.,. in Frankli'n, would you take that to 
mean that was a man who lived in Franklin that was referred 
to? 
A. Yes, sir ; if he was ref erred to as being local manager 
of the theatre, I would say so. 
Q. Suppose it said the local representative of Jacob Ben-
nett is out of town on a business trip, would you take that to 
refer to a Franklin man 1 
A. I think· so, sir. 
Q. Did you know before thi's suit was instituted that ::\tir. 
Young was the local representative of Jacob Bennett? 
A. No, sir. 
Q. So, you have never been annoyed by ~ir. Young coming 
around? 
4.. No, sir. 
Q. Have you ever heard any complaint of his annoying 
anybody? 
A. Never knew anything about his business, sir, other than 
as manager of the theatre. 
Q. Now, you say, and I am inclin~d to agree with you,. 
that :Mr. Powell and ~ir. Scarborough and ~ir. l(ing are all 
inen of excellent standing in Franklin and highly looked up 
to and respected 1 
A.. I should think so. 
page 190 ~ Q. You would thi'nk that a man that bore an 
excellent reputation in the community and was 
a. prominent man in the community, that· what he said would 
have considerable weight, wouldn't you? 
A. Yes, sir. 
Q. So that if a man of that sort made an utterance in pub-
lic, you would attac.h more importance to it. than if it had 
been made by some obscure chap that you didn't know any-
thi'ng about¥ 
A. In what wayf 
Q. In any way 1 
A. Yes, if any reputable man should make a statement 
about a citizen I should regard it so. 
Q. And you would attach a great deal of_. weight to it, 
wonldn 't you f 
A. Yes, sir. 
. W. H. LANICFORD, 
a witness on behalf of the defendants, being first duly sworn, 
testified as follows: 
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Examined by Mr. Sebrell: 
Q. Your name is "\V. H. Lankford2 
A. Yes, sir. 
Q. Where do you live¥ 
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A. Franklin. · · · j 
Q. And how long have you lived there f 
page 191 } A. Thirty -one years. 
Q. And what is your business? 
A. J\IIerchant. 
Q. Do you know Mr. Scarborough, Mr .. l{ing and Mr. 
Powell? 
A. Yes, sir. 
Q. Ho'v do they stand in your community? 
A. They stand 'veil, sir. 
Q. Do you know their general reputation for truth and 
veracity! 
A. Yes, sir. 
Q. Each and everyone of them f 
A. Yes, sir. 
Q. W11at is itY 
A. Good. . 
Q. Would you believe each one of them on oath? 
A. I would. 
Q. What has been tpe condition around Franklin with re-
gard to having people in the town and out of the town going 
around from place to place selling their wares of various 
ldnds? · 
A. Why, during my life there of 31 years, it is a constant 
thing. 
Q. Has it been so in the last two or three years 1 
A. I-Ias it been so in the last two or three years Y 
Q. Yes. 
A. Yes, sir. 
page 192 ~ Ql. Has that or not been objectionable to the 
merchants and to the patrons, the people living 
in the town around there! 
A. Yes, sir. 
CROSS EXA:NIINATION. 
By ~Ir. 1viaupin: 
Q. What did you say your business was Y 
A. Merchant, furniture merchant, furniture business~ 
Q. Wl1at do you sell? 
A. Furniture.. 
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Q. Is there any other furniture store in Franklin? 
A. Yes, sir. 
Q. Now, assume that you object to the other furniture store 
do you think that you 'vould be justified in referring .publicly 
to a proprietor thereof as a crook, in a public newspaper? 
A. VV ould I think I would be justified f 
Mr. Sebrell: It is submitted there is nothing in this record 
~hat justifies that question . 
. The Court: Unless this publication be so construed by the 
JUry. 
Mr. Sebrell: I think the jury knows just as much about that 
as this man does. 
The Court: I think the question is proper. 
page 193 ~ A. "\Vill you state your question again1 
By Mr. ~Iaupin: 
Q. Now, assume that you object to the other furniture 
store, do you think that you would be justified in referring 
publicly to the proprietor thereof as a crook, in a public 
newspaper? 
A. I don't think so, unless he was. e 
Q. Unless it was true and you could prove it were true, 
you 'vould not do it Y • 
A. Yes, sir. 
Q. Which one 'vas in business first, you or your competi-
torY 
A. Oh, I was in business first. 
Q. Suppose somebody referred in the ne,vspaper to oor 
oldest local furniture house, to wh9m. would you attribute that 
expression f 
~Ir. Sebrell: I want to object to that, if your Honor please, 
just as well call him by name as to do that. 
~Ir. Maupin: I will withdra'v that question, if your Honor 
please. 
By Mr. ~Iaupin: 
Q. Suppose, !:fr. Lankford, some one referred in the news-
paper to our local furniture dealers, to whom would you think 
that "rould apply? 
A. Local fun1iture dealers would be bound to apply to 
each man in the furniture business. 
Q. And how many of those are there Y 
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A. Three. 
page 194 ~ Q. So that it 'vould be bound to a11ply to those 
three people and nobody else, wo'uldn 't it? You 
wouldn't think that applied to a person who sold furniture, 
traveled through Franklin from ti'me to time, representing 
a house in New York, Baltimore or Philadelphia, a reference 
to a local furniture dealer¥ 
A. I don't know, sir. We consider some people in the one 
town of ours to be, of course, the same as a local man. They 
peddle the streets and sell furniture practically every day 
of the year. 
Q. If you saw a reference in a newspaper to a local furni-
ture dealer, would you think that referred to those people 
who did not liv·e in Franklin and just came to Franklin every 
now and then 1 
K. We mfght consider the people who work the town every 
day, the same as the local people. 
Q. I am not asking you about every day. 
A. So far as living in town, is different. 
Q.. So, your construction is that a local person c.an be a 
person out of town if he comes in to to·wn ~ 
A. If he comes into town constantly. 
Q. How often would he have to come there to be a local 
m~l · 
A. I would consider a man working the town every three 
days to be a local man. 
Q. Suppose he didn't come to town but every two weeks, 
would he be considered a local man1 
page 195 ~ · A. I don't kno'v how. to a~swer that. · 
Q. If yot! 'vere told there was only one repre-
sentative of a city jewelry concern who lived i'n Franklin and 
there was a reference to the local representative of the city 
jeweler, would you or not think it referred to that man 7 
A. If I were told there 'vere only one~ 
Q. Yes. 
A~ That could not apply to our to,vn, only one. 
Q. Vvell, now, just answer the question as it is asked. I 
say suppose you were told there was only one Franklin man, 
· a man who lived in Franklin, who represented a c.ity jewelry 
house and that there had been a reference in the newspaper to 
the local representative of a city jewelry house, would you 
or not think it applied to that man 1 
A. It would have to in that case, yes, sir. 
Q. It would have to, of course, it would. 
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RE-DIRECT EXA~IINATION. 
By Mr. Sebrell: 
Q. S'uppose somebody, to take 1\'Ir. Maupin's own illustra-
tion, suppose you wer.e to find a reference in the paper in an 
advertisement published by your competitor that referred 
to local furniture men that come from door to door and ring 
the door bells from door to door, would you think that ap-
plied to you T I don't care if you were the only .one either, 
you would not take it to apply to you, would 
page 196 ~ you 1 
A. No, sfr. 
Q. It must apply to some one else. If J\IIr. Young was· the 
only local man, in the sense that ~ir. 1\'Iaupin uses it, that 
sold jewelry in Franldin, but he did not go around from door 
to door and ring the door bells, \vith the same spiel to every-
body, and you were to see in the pape~ that people that went 
around from door to door ringing bells, would you say that 
applied to Mr. Young? 
A. No, sir. 
RE-CROSS EXA1VIINATION. 
By Mr. 1\'Iaupin: . 
Q. Do you know, ::Mr. Young sold jewelry before this suit 
was filed? 
· A. I heard he did. I didn't kno\v i't. 
Q. J;)id you see the advertisement in the paper 1 
.A. I suppose I did. I don't recall that advertisement. 
RE-DIRECT EXAMINATION. 
By Mr. Sebrell: 
Q. His side line, though, is jewelry and his principal busi-
ness is running the picture house, i"sn 't it 1 
A. Yes, sir. 
page 197 ~ W. E. DARDEN, 
a witness on behalf of the defendants, be'ing first 
duly sworn, testified as follows: 
Examined by Mr. Sebrell: 
Q. 1\ir. Darden, you live where? 
A. Franklin. 
Q. And what position do you hold in Franklinf 
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A. Sergeant. 
Q .. Ho'v long have you been living in Franklin? 
A. Three years, t}le 11th of June, 1927. 
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Q. And you have been sergeant practically all that time, I 
understand Y 
A. Yes, sir. 
Q. Do you know :hfr. Al Young~ 
A. Yes, sir. 
Q. What is his business Y 
A. He is manager of the theatre building, the moving pic-
ture theatre. 
Q. Did. you ever have any complaint on the part of Mr. 
Young of the. other people who came through town exhibiting 
shows .and things like that, in oppositi'on to his~ 
:rvfr. J\1:aupin: If your Honor please, I object to that. A 
complaint is a very different thing from a libel. What com-
plaint AI Young ever made about any other show has no 
bearing on this case except an effort to prejudice the jury. 
. The Court: I don't know that I caught it. What 
page 198 r is that? 
~Ir. 1\Iaupin: The question was di'd this officer 
ever have a complaint from Al Young about anyone else 
coming through Franklin exhibiting shows in Franklin in 
competition with his moving picture theatre. I say that has 
no bearing· at all on thfs case. It is a collateral matter. 
The Court: I should not think it had anything. in the world 
to do with this case. I sustain the objection. 
'Mr. Sebrell: We note an exception. · 
By Mr. Sebrell: 
Q. vVere you town sergeant at the ·time Mr. Young got out 
his license 1 
A. Yes, sir. 
Q. Did you have any controversy with him about getting 
out a license 1 . 
A. vV ell, just a. little bit, I did myself. 1\fr. Young said 
something to me about other men coming there putting a show 
QVer-
J\fr. Maupin: If your Honor please, that has been ruled out 
and the witness knows it. 
By the Court : 
Q.. You didn't understand him. It is about his license as 
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a jeweler. We are not interested in moving picture license. 
We ·are talking about license for selling jewelry. 
A. Judge, your Honor, I don't know how to answer it un-
less I lead up to it, and unless I just show what 
page 199 r about his license. 
Q. You had better not tell it then. 
· J\llr. S'ebrell: I \vill withdraw it. 
By lVIr. Sebrell: 
Q. You are the town sergeant. Do you know anything 
about the people going around from place selling jewelry 
and things of that sort 1 
A. Yes, sir. I know they have two or three salesmen, out-
Eide men, come through there frequently. Schneer's man; 
Castelberg·has a man; we also have a negro woman there in 
town who works for another man down here .. I have forgotten 
his name. 
Q. Does she live in town 1 
A. Yes, sir, 011 Franklin Street. 
Q. VVhn t does she sell¥ 
A. She sells jewelry 011 the instalment pla11: by sample. 
Q. And she lives in town and represents some out of town 
jewely? 
A. Some man in Norfolk. I have forgotten the name. I 
ltave his name up there in my desk. 
Q. Was it Spertner? 
.A. Yes. · 
Q. VVhat is the condition about people being canvassed 
and peddled around there by people outside, 1\ir. Darden? 
A. Well, we have had right much complaint about it from 
different ones, and the commfssioners rece11tly, 
page 200 r last year, adopted an ordinance very strict along 
those lines requiring each and every salesman to 
sell strictly by sample. 
CROSS' EXAMINATION. 
By lVIr. l\{aupin: 
Q. What is this negro woman's name Y 
A. Rchelia Turner McGhee. 
Q. Does she pay a license 1 
A. I am not positive. I don't think she does. 
Q. Is rit your duty to see that people selling thfngs in 
Franklin have a license Y 
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.A. She has as much right, your Honor, as Castelberg to 
·sell without a license. 
Q. You say a person that lives in Franklin and sells on 
commission, f1as as much right to sell jewelry from sample 
as a man who travels through the towri 1 Is that right 1 
A. Yes, sir. 
Q. That is your construction of it~ 
A. I should think so, yes, sfr. If I am going to let Castel-
berg's man come through and sell by sample, why, the others 
have a right. 
Q. So, so far as you are concerned, if Al Young was sell-
iug_by sample, )'~ou didn't think any license for him was neces-
sary, did yo;u ~ 
A. No, sir. 
page 201 ~ Mr. Sebrell: That is immaterial. 
By Mr. ~iaupin: 
Q. Did you have any complaint from anybody about Al 
Young selling jewelry in Franldfn 1 
A. Did I have any complaint¥ 
Q. Yes. 
A. I had some information regarding the same stuff that 
l1e had sold to people on the side. 
Q. That came from whom~ 
A. I had information. 
Q. I say your information came from whom? 
A. Parties in town. 
Q. Well, who were they~ 
A. If-
Q. Come clean, Chief, let us have it. Who were they? 
A. If it is essenti'al. 
Q. Y os, it is essential. I want to know who they were? 
1\ir. Sebrell: If you kno'v go ahead. 
The Court: If it }Vas any one of the defendants, it is all 
right. 
By Mr. Maupin: 
Q. ~lake it specific. vVas it lVIr. Jordan Powell? Did you 
ever have any complaint or information from him at all? 
A. No, sir. 
Q. Who di"d it come from? 
~ir. Sebrell: If it didn't come from him-
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The Court: You are getting remote. If it came . 
page 202 ~ from any one of the defendants, we are entitled 
to know. If it did not, we are not. 
Mr. :Maupin: Let it go. The Commissioner of the Revenue 
said it came from him. 
Mr. S'ebrell: In view of the fact that counsel has made the 
remark that the Commissioner of the Revenue said it came 
·from him, I want to bring out that the reason he took it up 
with :1\ir. Young is the fact that Mr~ Young came to him and 
complained of his permitting other people to engage in his 
business without paying license. 
The Court: I don't think that 1s admissible. 
J\IIr. 1\Iaupin: You got it in at last. 
Mr. Sebrell: I think it is proper as yours. 
Mr. Maupin: The court doesn't think so. 
HAR.RY STEINHART,· 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
Examined by Mr. Sebrell: 
Q. J\llr. Steinhart, you live in Franklin, do you not~ 
A. Yes, sir. 
Q. And you are a merchant in Franklin 7 
A. Yes, sir. 
Q. How long have you been Irving there? 
A. Twenty-three years. 
page 203 ~ Q. Do you ln1ow 1\Ir. ScarborouglJ, Mr. J{ing 
and Mr. Powell 1 
A. Yes, sir. 
Q. How do they stand in your community? 
A. They are the best citizens of the Town of Franklin. 
Q. Do you know their general reputation for truth and 
veracity? 
A. Yes, sir. 
Q. What is itf 
A. A-No.l. 
Q. Are they men of. business integrity, or not? 
A. Yes, sir ; they are. 
Q. Do you know anything in the world about these sales 
of various articles in Franklin by people who go from door to 
door, and things of that sort? 
A. Yes, sir. 
Q. 'Vhat has been the condition in Franklin with regard 
to that? 
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A. Well, there is right much canvassing done from door 
to door on different lines .. 
Q. Do you know anything about the jewelry business that 
is carried on there, whether there· are any jewelry salesmen 
going on that way or not Y 
.A .. I don't know very much about it, only. I heard there 
was some being sold. 
Q. That would be simply hearsay on your part. You don't 
know anything about that yourself f 
page 204 ~ A. No. · · 
CROSS EXAMINATION. 
By Mr. Maupin: 
Q .. In view of the fact that Mr. Powell, Mr. Scarborough 
and Mr. l{ing bear an excellent reputation, particularly I ain 
referring to :l_\,fr. Powell now, you would be ready to attribute 
more weight to what Mr. :t,=>owell said publicly about a matter 
than you would to some obscure person that you did not kno·w 
much about, wouldn't you? . 
. A. It all depends what ·article it was about. 
Q. Generally spaJci,ng, if a well known citizen, who is a 
tlromi'nent man iri the community and who everybody has con-
fidence in, if he makes a statement that statement is accepted 
very much more readily than if it had been made by some 
<!.hap you did not kno\v anything about. Isu 't that a fact? 
A. vVell, as a rule, it is. 
Q. So, if ~Ir. Powell made a statement you would be ready 
to accept that statement as being true, would you not, if you 
didn't know anything about it yourself1 
A. I don't know as I wo1,ld in every instance. 
Q. Not in every fnstance, but if you clidn 't know anything 
about it and l\'[r. Powell made the statement and you say he 
is a man that bears an excellent reputation for truth and 
veracity and a splendid character in the community, you 
would take that for granted if you didn't know anything about 
it, that he was telling the truth, wouldn't you~ 
))age 205 ~ A. If I thought the statement was true, yes. 
Q. Suppose you didn't know .anything about the 
truth or falsity of the statement, but simply that Mr. Powell 
made ft. Coming from that source, wouldn't you think it 
'\\rould be apt to be true 1 
A. Well, I would take it more as being the truth perhaps 
than otherwise. 
Q. Certainly you would. No,v, you are a merchant. 
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A. Yes, sir. 
Q. Suppose somebody advertised you as being a shark. 
Would you think that would help your business any 1 
A. Well, I don't know what it means by shark One per-
son might interpret that one meaning and another one an-
other. , 
Q. How would you interpret it f 
A. I don't know. 
Q. What? 
A. I don't know whether I would·interpret it as a shrewd 
business man. It all depends on what angle it was coming. 
Q. Well, now, suppose somebody sai'd Mr. Steinhart-what 
business are you in¥ 
A. I-Iardware business. 
Q. Suppose somebody said J\{r. Steinhart is in the hard-
ware business. He conducts his business like a shark. Would 
you take that as a compliment~~ Come on. Let's be frank 
with the jury 1 
A. If it meant I was a sharp business man, 
page 206 ~ I would. 
Q. You would take that as a compliment f 
A. Yes, sir. 
Q. You would think the man was trying to make you a 
compliment? 
A. Yes, s:lr. 
Q. Were yot1 born in this cottntry, J\1:r. Steinhart 1 
A. No, sir. 
Q,. Where 'vere you born f 
A. Germany. 
Q. Ho·w long have you been in this country? 
·A. About thirty years; thirty,:-five. 
Q. Have you ever heard of any such thing as stealing? 
A. Yes, sir; I know some of it. 
Q. Do you know what a crook means 1 
A. Yes, si'r. 
Q. If a nian says Steinhart conducts his busii1ess as a 
crook, 'vould you take that as a compliment 1 
A. I don't think I would. 
Q. vVould you J:ake it as an insult? 
A. It all depends on how it came. 
Q. Suppose i't came from a competitor in your business 
and he advised people not to buy from you because you -were 
a crookY . 
A. It depends on what ldnd of standing that man had. 
Q .. If he had the best standing in town, then what 1 
0 
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A. I don't think it would be a compliment that way. 
Q. You think it would be an insult too, don't 
page 207 ~ you? Come on. Let's have your answer yes or 
no. Do you or not~ 
A. Yes, I think it would be an insult in some way. 
"\V. H. LANI{FORD, 
a witness on behalf of the defendants, being recalled, further 
testified as follows : 
Examined by 1\fr. Sebrell: 
Q. Have you had any experience with these people going 
around selling jewelry to any of your employes¥ 
A. Just a few days before Christmas, some gentleman 
came in. · 
By Mr. Maupin: 
Q. This last Christmas 7 
A. Yes1 s1r. 
1\fr. ~Iaupin: Objected to as being after the institution of 
this suit. 
J\iir. Sebrell: Simply following up the conditions they had. 
1\-Ir. 1\:Iaupin: "\Ve don't 'vant specific instances that hap-
pened after Christmas. 
The Court: No, we don't, unless he happens to know it is 
the custom it has been done. 
"'\Vitness: ~fay I answer the question? 
. The Court: Yes, go ahead. 
A. Just a few days before Christmas some gentleman came 
in my store and asked for Louis Warren, who is my truck 
driver. I told him Louis was out on a job. I 
page 208 r safd "fle will not be in until night". He was 
out with 1\Ir. Holland on a funeral. He says "Tell 
him I will be in day after tomorrow-
Mr. 1\tiaupin: I don't think it is proper to relate that cou-
versation. 
The Court: We don't ·want that. 
1\fr. Sehrell: No. That is all. 
J.P. l{IN,G, 
one of the defendants, being first duly sworn, testified as 
follows: 
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Examined .. by Mr. S'ebrell: 
Q. Mr. ICing, you are one of the defendants in this case, are 
you not? 
A. Yes, sir. 
Q. Do you live in Franklin? 
0 A. Yesl. sir. 
Q. How long have you lived there? 
A. Nineteen yaers. 
Q. What business are you in¥ 
A. Newspaper business and gen«?.ral printing. 
Q. What paper? 
A. The Tidewater News. 
Q. Is that the paper in which appeared this advertisement 
of Powell 's· Style Bazaar~ 
A. Yes1 sir. Q. Did you see that advertisement in that pa-
page 209 r per, ].tfr. I{ing? 
.A. After it was published, yes, sir. 
Q. To whom did you understand that it referred to 7 if 
n.nybody? . 
A. I didn't take it to refer to anybody genP.rally until I 
was told. 
Q. By whom were you told 1 
A. ~~r. Young. 
Q. Was he the first person you ever heard say to wbom it 
was applicablef 0 
A. Yes, sir. 
Q,. That. was 1vir. Young who is the plaintiff in this casn f 
A. Yes, sir. 
· Q. Now, J\fr. Young has made a statement that on a Sun~ 
day at a bootblack stand near your place, he asked you t.lw 
question in the presence of Britton, I believe-no, Britton 
made the statement, not ]\.fr. Young, I beg his pardon. :.'\1.r 
Britton made the statement that on a Sunday at a bootblacl~ 
stand in his presence, Mr. Young, this gentleman here, asked 
you if you knew who was meant by that advertisement when 
it 'vas _put in the paper and he said that you stated to hi.m 
that you did. Please tell us whether that is true or not? 
A. I was entirely misunderstood. I had not read the ad~ 
vertisement until the night before. This was on Sunday 
morning. And on Saturday night we received a letter fronT 
]\fr. ]\£au pin, 'vritten on 1\fr. ~Iaupin 's letterhead. 
Q. Not signed? 
page 210 r A. It was not signed, but it came from him. I 
am not questioning that at all. That was just 
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simply an oversight. But I went back and read the ad and 
next morning I met :.Mr. Young. I came down. I don't know 
whether it was before church or after, to get a shoeshine and 
at that time I did not know that we .were to be defendants 
in the case. And I said to him '' Al, what does this mean~" 
He says "It means that I am suing Jordan Powell for $19,-
000". I said, "On what groundsT" And he said "The ad 
that was printed in the Tidewater News". "\Ve talked some 
time and he sa:Ld "You knew he was talking about me". And 
I said "I didn't know it until you told me". And then he 
said something about the general public citing him as a shark 
and I told him I didn't think the general public cared any-
thing about it or had pa:Ld any attention to it. That was a 
])rief of my conversation. I could not have told :Nir. Young 
that I knew he was talking about him because I did not see 
the ad until it was published. 
Q. So, you didn't make any such statement as that j 
A. No, I absolutely did not . 
. Q. And you didn't know it had any application and didn't 
understand it- had any application to ~fr. Young? 
Mr. Maupin: I must protest. Mr. S'ebrell is testifying in 
tl1is case. 
The Court: The question is leading. 
)3y Mr. Sebrell : 
Q. State whether or not when you talked to him 
page 211 ~ you had any information except the statement 
Young made as to what 'vas meant and whether 
anybody was meant~ 
A. None whatever. I paid no attention to it. 
Q. You were familiar wi'th the nature of tl:ie editorials 
that had been previously put in the paper by Mr. Scar-
borough? 
A. Yes, sir. 
Q. Reading that advertisement, you have read it since that 
time, have you not? 
A. Yes, sir. 
Q. What would you understand was meant by that adver-
tisement? 
A. Well, when I read the advertisement I took it meant it 
exactly what we had been citing for the last fifteen or twenty 
years up there. 
Q. Did you understand then and do you understand now 
that it had any application to any particular individual? 
------ -------------- ---- ------·---
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A. N9,. -sir. 'Ve thought that, or we would not have pub-
lished it.-
CROSS EXAlVIINATION. 
By Mr. Maupin: 
Q. But you had not seen it before it was published? 
A. No, sir. 
Q. I mean you did not know it was going into the paper 
until after' 
A. No, but ~Ir. Scarborough had and I \vould 
page 212 trust his judgment as quick as I would my O\vn. 
Q. You and !ir. Scarborough own the paper1 
ll. Yes, sir. · 
Q. And, as I understand it, you each one hold about half 
a dozen jobs on the paper? 
A. Yes, sir. 
Q. Well, now, you can sec no\v that you have had your at-
tention drawn to the facts ho\v it was perfectly natural for 
people who knew .Al Young to apply that allusi'on to him 1 
A. I think AI Young's friends in Franklin, the fellows he. 
runs with, if there had been a half a dozen local jewelry sales-
men they would have saddled him with it. 
Q. You don't think he is a shark and a crook1 
A. Absolutely not. That is why 1 did not take the ad- . 
vertisement to mean him. 
Q. If he was the only local man in Franklin representi'ng 
a city jewelry house~ you can understand how people who 
knew that fact would apply the allusion to him, can't you? 
A. I don't think anybody did seriously. 
Q. I understand that is your opinion about it? 
A. You asked me my opinion. 
Q. Seriously or not, you can understand that the applica-
tion would be made to Young T 
A. Personally I have heard very lfttle about it myself. 
All I have heard is coming from Nlr. Young. 
Q. That is not answering my question. 
page 213 ~ A. What is your question? 
Q. ~{y question is that no'\v you know the cir-
cumstances, now that. you know ~{r. Young is the only local 
man in Franklin who is the representative of a city jeweler, . 
you can understand how people who knew that fact \Vould un-
derstand that allusion as applying to ~Ir. Young, can't you? 
A. I don't know what they think. I have not made up m-v 
· mind yet it was applying to lVIr. Young. 
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Q. Don't you think it was a rather natural assumption that 
it was intended to apply to ~ir. Young, in view of these 
facts? · 
A. I don't know. I am simply giving you how I think. I 
don't know what the other people think. 
Q. You don't llke to commit yourself o·n that 1 
A. I don't like to commit myself on that 
RE-DIRECT EXA:NIINATION. 
By 1\'Ir. Sebrell: 
Q. This article says he went around from door to door ring-
ing bells. Do you· think that would apply to Mr. Young? 
A. No, sir. 
Q. Could anybody who reads that apply that to ~fr. 
Young? 
A. I cannot think so. 
page 214 ~ JORDAN B. POWELL, 
one of the defendants, being first duly sworn, tes-
tified as follows: 
Examiend by J\IIr. Sebrell: 
Q. You are one of the defendants in this case? 
A. Yes, sir . 
.Q. Where do you live? 
A. Franklin. 
Q. How long have you been living in Franklin? 
A. Near fifteen years. 
Q. Before that time you ·were with whom 1 
A. ,Jacob Bennett. 
Q. Have you and Jacob Beuentt always been on friendly re-
1ations? 
A. Very much. 
Q. And are you still? 
1\. So far as I ln1ow, today. 
Q. I-Iow long were you with Jacob Bennett? 
A. Between seven and eight years, sir. 
Q. Has he offered you any position back since you went to 
Franklin? 
~ir. ~{au pin: I object to that. Jacob Bennett is not part.~· 
to this suit. 
The Court: The objection is sustained. 
~Ir. Sebrell: ·we note an exception. 
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By Mr. Sebrell: 
Q. Now, Mr. Powell, did you ever read those 
page 215 ~ editorials that lVIr. Scarborough had written about 
these people who went around ringing door bells t 
A. Yes, sir. 
Q. How long have you been advertising in Mr. Scarbor-
ough's paper? · 
A. I should say from the first week I was in Franklin. 
Q. At the time that you put in this advertisement that is 
complained of here-you are familiar with it, are you notf 
A. Yes, sir. 
Q. State to the jury whether or not you had any individual 
in mind or intended it to apply to any particular individual f 
A. Before writing that ad, I always read Mr. Scarborough's 
editorial due to the -fact that I always ask him to put my 
ad on his editorial page because I believe it is the best page 
in his paper. And reading that and one that you read this 
morning copied from the Richmond Times Dispatch, is where 
I got my idea in writing that ad, and I. had absolutely no 
reference to Mr. AI Young. 
Q. Did you have in mind any particular somebody or were 
you just thinking about a condition and using that as a gen-
eral reference? 
A. I only referred to the door bell ringer himself. 
Q. Did you ever understand that ~Ir. AI Young went around 
from door to door ringing door bells? 
A. No, sir. I never l1eard that. 
Q. Have you ever heard anybody during your 
page 216 ~ whole career up there say that ~Ir. AI Young 
went around from door to door? 
A. No, sir. 
Q. Could you have possibly had him in mind when you 
were writing of the fellow that went around from door to door 
ringing door bells ' 
A. I did not. 
Q. When you said "local shark representatives", what 
did you understand by the use of the word "shark"? \Vhat 
did you have in your mind about shark~ 
l\{r. Maupin: That is not proper, what he had in his mind. 
It is what is the commonly accepted definition. 
The Court: What he thinks about it. · 
A. Any person with a fast line of salesmanship is the way 
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it appealed to me. I surely did not think anything else but 
that. 
By -~Ir. Sebrell: 
Q. The fellow who gets away with itt 
A. Yes, sir. 
Q. You have read in these newspaper editorials about the 
fellows with their suave and smooth talk that -got you hypno·-
tized to buy. Did you have that idea in your mfnd? 
A. I beg your pardon. 
Mr. Maupin: I suggest the question be re-framed. It is 
l1ighly leading. 
The Court: It is leading. 
Mr. Sebrell: T think that is. 
page 217 t By J\IIr. Sebrell: 
Q. When you used the words "representatives" 
and ''sharks'' in the placard, did you have in mind any par-
ticular two or three individuals or was it just an indefinite 
statement that you 'vere making referring to this particular 
class~ 
A. I only had reference to the class that infested our town, 
ringing the door bells. 
Q. And you state to this jury positively that you had .no 
idea of referring-
The Court: That is leading. . 
lVIr. l\faupin: He is doing it ri'ght along, every question. 
lVIr. Sebrell: Tl1e court has stopped me, and that will be 
sufficient. 
l\1r. l\1aupin: I hope so, but I hardly dare think so. 
~fr. Sebrell: "\Veil, we will see if 've can't get along the 
best we can. 
Rv 1\{r. Sebrell: 
· Q. Have you ever had any difficulty with ~fr. Young~ 
A. Never. · 
Q. Has he ever done you any wrong that you know of~ 
A. He has not. 
Q. Havp. yon· ever clone him any wrong that you know of? 
A. I don't tliink l have. . 
Q. This is the placard that you had in your window, is itt 
A. That is the original.· The one I brought down this morn~ 
in g. 
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page 218(}- Q. ~1::!. Young testified that the words locai 
shark were in larger letters than any other part. 
Is that so! He testified to Mr. 1\'Iaupin that the word shark 
was in larger letters than the balance of it. Did you ever 
have any such placard as thatY 
A. That is the original one and the only one. 
Mr. 1\'Iaupin: Is it understood whether this placard is in 
evidence or is not in _evidence 1 · 
The Court: It 'vas in evidence about half an hour ago. 
Whether it has gotten out or not, I don't know. 
CROSS EXAl\'IINATION. 
By 1\tir. Maupin: . 
Q. Do you recall this occurrence last l\{arch in the drug 
store in Franklin fn which a young lady named l\'Iiss Ruby 
Howell works, and Y ouug had two or three diamond rings he 
was showing her? Do you recall any such instance as that 1 
A. I remember an instance that 1\'Iiss Howell showed me 
two rings that :Mr. Young left there. 
Q. Do you recall on that occasion you looked at the cost 
marks on those rings and told l\Hss Howell that she would be 
very foolish to pay the price asked for them, because you 
knew what they cost 1 
A. That is not correct. 
Q. "'Till you give us the correct version of that incfdent ¥ 
A. It is a pretty long one. I will have to tell 
pag~ 219 ~ you the whole thing. X went in the store to get 
a coca-cola. The day before l\1iss Howell was in 
my place looking at a little diamond ring for $35.00. She 
sho"red me these two rings and told me l\ir. Young left them 
in there. When I looked at those rings, I recognized Ben-
llett 's cost mark. I did not tell her not to buy the rings. I 
did not tell her anything about the price of the rings. She 
<1ame over to my place in the next day and bought. lVIr. Young 
came down to Norfolk the following day and 'vent into ,Jacob 
Bennett 's-
Q. How do you know that? Did you see him go in t lwre 1 
A. No. Sol Bennett told me himself. 
Q. I don't want any hearsay testimony Y 
1\.. That is not hearsay. That is what he told me. 
Q. You know it and that is the very reason I object to ft. 
By the Court : 
Q. What people tell you is hearsay¥ 
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A. He only asked what was said. 
Q. You can tell anything you say yourself or you heard :rvrr. 
Young say, but anything you heard from any outsider is 
hearsay. 
By ~:Ir. Maupin: 
Q. So, you rcognized the cost mark on the rings Y 
A. I did. 
Q. And you told her what they cost~ 
A. No, sir ; I did not. 
Q. But after that conversation, she bought a 
page 220 } ring from you 1 · 
A. Sl1e did. She was looking at a little ring 
the day before. 
Q.. You have been here all the morning. You heard Mr~ 
Webb's testimony about your telling him or requesting him to 
go to Hart ·and ask Hart not to repair any jewelry that had 
been sold by Young. Is that a fact? 
A. No, sir. 
Q. It is not a fact 1 
A. ~Ir. V\7ebb came in my place and asked me how was busi-
ness. And he told me that Mr. Ifart-because he is a friend 
of J\fr. Hart's, he stays there most of the time, f think you 
can find him there about eight hours a day-that he 'vas do-
ing some of Yotulg's repair work and I told him that 1\:Ir. 
Hart evidently was overlooking the fact that he was carrying 
a stock of watches there, doing repair work for out of town 
jewelers, by which he was actually cutting his own throat and 
didn't know it. 
Q. What Mr. \Vebb testifies positively you requested him 
to_go to Hart and tell Hart that you did not speak to Hart, 
not to repair any of Young's jewelry, let him send it back to 
Norfolk to be re_paired? 
A. That is entirely correct. I had m'y watcl1maker here·. · 
I '"'anted him to corroborate what I am telling you, but I had 
to send him away. 
Q. That is very unfortunat~. You did complain to the 
Commissioner of Revenue about Young's license, didn't 
you? 
A. I asked him if he had license. 
page 221 } Q. And you tried to see that Young did get all 
the license he ought to be made to get~ 
A. I was paying license and I thought ~fr. Young should 
pay them as any one else. 
Q. Now, l\Ir. Powell, did you ha_ve anything at all in your 
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mind when you wrote these words: "We contend that any 
city instalment jewelry concern carrying a reputable line of 
jewelry can sell its wares at home instead of employing local 
shark talent to sell them in nearby towns on a commission 
basis". vVhat did you have in mind 1 
A. What do you mean? You read too much of that for me 
to answer. 
Q. All right. I will read it agai'n, it is one sentence: ''We 
contend that any city instalment jewelry concern carrying 
a: reputable line of jewelry can sell its wares at home instead 
of employing local shark talent to sell them in nearby towns 
on a commission basis". vVhat did you have in mind when 
you wrote thatf 
· A. I l1ad in mind that they could make a living at home 
just as that ad states right there. 
Q. And they were not to come bothering around small towns 
a~d interfering with people doing business there Y 
A. They should not ring the door bell. 
Q. Wh-at did you mean by "local. shark talent"? 
A. In my mind a man does not have to be local. 
Q. Why did you use the word "local"? ·Just a 
page 2~2 ~_.minute. Let me make myself clear. If you simply 
·-meant people "rho were traveling a1:ound from 
town to town, why did you use the 'vord "local" 1 \Vl1at 
suggested that to your mind Y 
A. Why couldn't a man be a local man that 'vent from 
to'vn to town as well as the tra.in that was not a through trai'n, 
·stopping at every station. That is considered local. 
Q. Don't you realize any difference between a train aud a 
resident of a town as to the word "local" applied to them? 
A. These door bell ringers are on the go all the time, just 
like a train. 
Q. And you would consider, therefore, that they are local 
· · men, would you Y · 
A. I would say that if a man comes to Franklin say twice 
- a week, you could consider hi'm a local man, whether he lived 
there ·or not. 
Q. Whether he lived there or not? 
A. Because he has a regular route. 
Q. If he went there very fast, would you call him an ex-
press man. 
A. I would. 
Q .. So, you didn't have anybody in mind at all when you 
used that word "local"? 
A. -Nobody' in particular. 
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Q. ''The commission is hte big idea with the local sharks 
'vho represent the city jewelers". When you used that word 
''local'' twice, do you want this jury to believe 
page 223 ~ that you did not have anybody who lived in 
Franklin in mind f · 
A. Well, if they believe the way I feel about it, they will 
believe the way I think about it. · 
Q. Answer my question? · 
A. All right, put it plainly to me. 
Q. "The commission is the big idea with the local sharks 
You repeated it ~'who represent the city jewelers". When 
you used that word local twice, do you want this jury to be-
lieve that you did not have anybody 'vho lived in Franklin 
in mind t Did you or didn't you? 
A. Do I 'vant them to believe that I didn't mean anybody 
fn Franklin~ 
Q. Yes. 
A. Well, I don >t quite hope they will. 
Q. You did not mean anybody in Franklin? 
A. I did not mean anybody in Franklin. 
Q. So, when you used 'ill at word ''local'' you just tossed 
it in to sort of give it a local flavor. Is that the idea? 
A. I 'vas talking about my community. ) 
(~ You 'vere talking about your community, to be sure, but 
·when you say a local man, that refers to your community, 
doesn't lt, a man who lives in your community1 
A. The person there ringing the door bells. 
Q. Do you mean to say that any fly-by-night who comes 
through Franklin ringing door bells and leaves, is a local 
man? · 
pnge 224 ~ A. We have people that come there twice a 
week. I never heard of :Nir. Young ringing a door 
bell. 
Q. Ans"rer my question, please. I asked you if you thought 
a man who eame through Franklin ringing door hells and left 
at night was a local man. Is that your conception of a local 
manY 
A. That is my conception. 
Q. That is what you. mean by a local man? 
A. Yest sir. · 
Q. Tell us, please, just exactly what the word ''local'' 
means as applied to a human being, or to a sharl{, if you 
like? 
A. Well, I would say if a man went from town to town 
this week and came back next week he would be local. 
----------- -
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Q. What 'vould you call a traveling man if that is a local 
man. What would a traveling man be~ Tell us that? 
A. The only name I could find for him would be a traveling 
man. 
Q. Ho'v much traveling would a man have to do before he 
could be a traveling man if a local man comes to town once 
a week? What fs a traveling man? 
A. He would have to be a good salesman. 
~ vVhat is your understanding of the difference between 
a local man and a traveling man, a local salesman and a trav-
eling salesman. There is a difference, isri 't it? 
A.. They both have the same meaning, I -guess. 
Q. They both have the same meaning you guess 1 
page 225 ~ A. A man could be a local salesman. 
Q. So, you think a local salesman and a travel-
ing salesman are exactly the same thing, do you~ 
A. Well, there might be some difference there. 
Q. I would think there would be. Just where does that 
difference come in~ 
1\fr. Sebrell: That can be argued to the jury. 
The Court: I thfnk it is legitimate cross examination. 
By Mr. l\'faupin: 
Q. I would think there would be. Just where does that 
difference come in~ 
A. If a man comes to Franklin this week, rings the door 
bell and leaves and comes back the next week-a traveling 
salesman, we have people to call on us from New York that 
possibly strike Norfolk and Franklin and then go all the way 
to Florida wJthout making any more stops. • 
Q. Well, wl1ich is a local man and which is a travoling 
man? 
A. The local man fs the man that repeats often. I would 
say that would be my answer. 
Q. How about the man that lives in to'vn and don't go out-
side of town to do his selling. What would you call him(! 
A. I 'vould call him a home man. 
(J You would call him a home man 1 
A. Yes, sir. 
Q. You would not call him a local man 1 
-- A. Well, he 'vould be local. 
page 226 ~ Q. Suppose you sa'v a reference to "our local 
mayor" in this very paper. Who would you think 
that ref erred to Y 
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A. Beg your pardon~ 
Q. Suppose th.is Tidewater News had a reference to "our 
local mayor". Who would you think that referred to? 
A. We only have one. I would be bound to know who he 
\vas. 
Q. It would refer to the mayor of Franklin, wouldn't it? 
A. Yes, sir. 
Mr. Sebrell: l-Ie would have to think that, whether it had 
the word local :ln there or not. 
By ~1:r. 1\iaupin: 
Q. Suppose it referred to the local chief of police. 1Vho 
'vould you think it meant f 
A. ~fr. Darden. 
Q. You would ·think it meant Mr. Darden just as much as 
if it had said JYir. Darden, wouldn't you~ 
A. Absolutely. 
Q~ And you would think that everybody else would take 
it to mean the same way, wouldn't you 1 
A. If they felt the same way I did, they would. 
Q. They would not think that was a state officer who passed 
through Franklin every day patroling the road, but who lived 
in Suffolkf 
A. How i's that1 
Q. I say they would not think that was a state officer who 
passed through Franklin every day patroling 
page 227 }- the road, but who lived in Suffolk 1 ' 
A. I hardly think so. 
Q. They would mean a man who lives in Franklin and who 
occupies this position f Isu 't that right 1 
A. Yes, sir. 
Q. I understood yon to say in writing this adverti'sement 
you were actuated by the purpose of protecting the town of 
FraukliJ.1 from these itinerant local men, the people that come 
there and ring door bells and go away again. That was your 
idea, was it 1 
A. Th.e door bell ringer. 
Q. And those \Vere the people you had in mind 1 
A. Yes. 
Q. vVhen you say ''The city instalment jewelry concern''. 
vVhen you referred to that, did you have any particular ci'ty 
instalment jewelry concern in your mind f 
A. Absolutely not. 
Q. Do you know of any city instalment jewelry concern 
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which carries a reputable line of jewelry and employs a local 
man to sell its wares in Franklin, except Jacob Bennett? 
A. I don't lin ow of any door bell ringer. 
Q. Oh, answer my question, please, sir 1 
A. Yes. 
Mr. Sebrell: You are 1;eading part of it, without reading 
it all. It was the door bel~ ringers that did it. 
page 228 ~ By Mr. Maupin: . 
Q. Do you know of any city instalment jewelry 
concern which carries a reputable line of je,velry and em-
ploys a local man to sell its wares in Franklin, except J·acob 
Bennett? 
A. Spertner employs a colored womaii n~med McGhee. 
Q. Does she sell to anyone except negroes 7 
A. I could not tell you. 
Q. Have you ever heard of her sellii1g to anybody except 
negroes? 
~. I have not investigated that· far. 
Q. Well, eliminating the ~IcGhee woman, I will ask my 
question again: Is there any city jewelry house that you 
know of, city instalment jewelry concern carrying a reputable 
line of jewelry that employs a local man in Franklin to sell 
its wares except the fi_:rm of Jacob Bennett 1 
A. Only the one I just mentioned. 
Q. I say, eliminating this negro woman, Jacob Bennett is 
the only one Y 
A. The only one I know of. 
Q. And the only person they employ 'vho lives in Franklin 
to sell their wares is AI Young¥ 
A. That is right. 
(~. I believe you said you had been reading the editorials 
of Mr. Scarborough's and that they inspired you to write this 
advertisement. Is that a fact¥ 
· A. That is the fact. 
page 229 ~ Q. And' these editorials are dated l\fareh 15, 
1925, October 16, 1925, June 5, 1925, and Decem-
ber 19, 1924. You have been pondering over this n1atter 
then, of the sad results to the town of Franklin of thesE~ door 
bell ringers for certainly from October, 1925, until Aug·ust of 
1926, before it occurred to you to protect the town by writing 
this ad-vertisement. That is a fact, isn't it? 
A. That is not the only one I ha-ve written .. 
Q. Have you any others i 
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.A. I have written adverti'sements besides that on door 
bell ringers. 
Q.· Have you ever written an ad before that called a local 
1·epresentative of a city instalment jewelry company a shark? 
A. I could not recall right now. 
Q. Because if you have, I would appreciate it if you 'vould 
bring it to my attention 7 
A. I can 1t recall now. I would not be sure of that. 
Q. So, this advertisement you· say was .inspired by these 
editorials which were from a year to two years old. Is that 
right? 
A. Correct. 
Q. You know that this language here of shark was applied 
by citizens of Franklin to AI Young, didn't you 7 
A. Beg your pardon. _ 
Q. I say you knew that whatever you might have intended 
that, as a matter of fact, this allus.ion to a shark 
page 230} was applied by people in. Franklin to Al Young? 
A. No, I didn't. 
Q. You did notf. 
A. No, sir. 
Q. Did you get a letter from me·' 
A. I did. . 
Q. You found out after the correspondence between me 
.and your lawyer that that was a fact, did you not? 
A. I found out that he accused me of that. 
, Q,. I am not speaking of 'vhat he accused you of. I am 
talking about the application that was made of this language 
by people who read it. You found out that people who read 
it thougl1t you meant AI Y Ol;lng, didn't you 1 
A. I didn't know it before the boys . had kidded him in 
town. 
Q. You didn't know it. Yon knew it before this sui't was 
lJrought, during the correspondence between you and his at-
torneys? 
A. No. He thought they were talking about him. That is 
the reason why we sued. 
Q. Now, did you think it was necessary to protect the town 
from itinerant vendors to put that sign in your window, 
too? 
A. That was only the following up of my ad. I. wanted to 
display that. In my jewelry window~ 
Q. And that was done with the same purpose of protecting 
the town of Franklin from these chaps who ran around and 
rang the door bells' 
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page 231 ~ A. Yes, sir. 
Q. And you kept that in your windo'v for awhile 
and then you took it out and then you put it back in your 
window and you a letter from me and took it right out 
~ again, didn ~t you¥ . 
A. I think, if I recall correctly I got a letter from you 
on the mail that comes in at 6:30, and on a SaturQ.ay night 
when I cleaned my jewelry out, I took the card out and I never 
put it back aiiy more. . 
Q. But it had already been taken out once before that and 
·put back in, hadn't it¥ 
A. Yes, sir. rrhe first time it stayed in about ten days, I 
think. 
Q. And then you took it out and put it back again? 
A. Yes, sir, put it in there one Saturday afternoon. 
RE-DIRECT EXA~IINATION. 
By Mr. S'ebrell: 
Q. And after you found out Mr. Young had applied it to 
himself, did you ever put in there any more? You took it 
out, as I understand and kept it out all the time~ 
A. That is it. · 
Q. Mr. Maupin has just asked you if he did not see a letter 
which he wrote you in which J\IIr. Young said he took it to 
himself. Did you direct a letter to be written by your at-
torney at that time, and did you see a letter written by j\{r. 
Moyler, your attorney, in reply to that. 
page 232 ~ . A. I think so. I turned the letter over to ~Ir. 
}.1:oyler to reply to. 
Q. State whether or not that letter in reply to the one you 
received from lir. ~Iaupin told him you did not refer to ~Ir. 
Young? 
A. Yes, sir. 
Mr. Maupin: I object. vVe want the letters. Call for them 
and I will produce them. 
The Court: Have you got them 1 
Mr. Maupin: Yes, sir. I do object to a witness' recol-
lection of what the letter said. 
The Court : Of course. 
By ~Ir. Sebrell: 
Q. Mr. Powell, Franklin is in the center of a system of 
concrete roads now, i's it not¥ 
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A. Yes, sir. 
Q. What effect has that had on bringing people from out 
of to,vn into town dru:mniing trade and selling goods there in 
Franklin f 
A. Nearly a hundred per cent. 
Q. Do you kno'v lvfr. ~,orbes that was brought down here 
as a witness by Mr. ~Iaupin 1 
... ~. Yes, sir. 
Q. lie lives 'vhere Y 
A. In Franldin. 
Q.. VVha t is his business~ 
page 233 ~ A. Traffic officer. 
Q. From where7 
A. Well, from Franklin to Suffolk. He works all the way 
in to Norfolk and Portsmouth. 
Q. He operates then up and down that road between those 
points to regulate traffic7 
A. Yes, sir. 
Q. Would you say that he was a local traffic m~n on that 
road~ Isn't that a local officer~ 
Mr. 1iaupin: Now, if your Honor please, isn't he a local 
officer? · · 
The Court: It is leading. 
By ~Ir. Sebrell: 
Q. State w·hether or not he is a local officer for that road 1 
A. I would say so. . 
Q. "\Vould you say that notwithstanding the fact that he 
lives in Franklin '1 Does the fact that be lives in Franklin 
have anything to do with keeping him from being a local of-:-
ficer on that road f 
A. It does not. 
11:r. Sebrell: That is our case. 
The Court : Is there any other testimony? 
l\Ir. l\1aupi'n: No, sir. I want to say this: That after hear-
ing 1\Ir. Young, l\ir. Scarborough and l\Ir. King testify, al-
though I think there is legal liability on them, I 
pag·e 234 ~ don't think there is any malice so far as they are 
concerned and I am going to ask that this suit 
be dismissed so far as it pertains to Scarborough and J{iug. 
page 235 ~ And the foregoing being all of the evidence in-
troduced in the case, the jury, after being in-
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structed by the court, as shown hi Bills of Exceptions No. 2 
& 3, which are referred to and mad~ a part hereof, and after 
argument by counsel, returned the following verdict: 
"We, the jury, find for the plaintiff, Al Young, and assess 
damages in the sum of One Thousand Dollars against Jordan 
B. Powell." 
Whereupon, the defendant, Jordan B. Powell, moved the 
court to set aside the verdict of the jury a~ being contrary to 
the evidence and without evidence ·to support lt, and also to 
enter up judgment for the defendant, which said motions the 
court overrule, and filed his opinion in writing, which is as 
follows: · 
''On this motion for a ne'v trial it is first contended that 
the occasion was privileged and that the court erred in hold~ 
ing that it was not. 
It is well settled that where the facts are undisputed the 
question of whether or not the publication is a privileged one 
is for the court. 
There is no dispute here as to the time, place, author of, 
or the wording of this publication, the only claim of the de~ 
fendant is that he did not mean by the publication to refer 
to the plaintiff, that the publication was impersonal, and as 
an advertisement of his business. . 
It is not sufficient (to make a publication privileged) that. 
the party making it shall have an interest in the matter com-
municated. A correspondfng interest in the person to whom 
it is made is essential. 36 C. J., p. 1245. 
At the same time it is recognized that a defamatory publi-
cation made purely in the interest of one's own business for 
the purpos(} of securing an advantage over a rival is not privi-
leged. 17 R. C. L.; p. 359. 
Quite apart from the excessive nature of this publication 
it is apparent that it is entirely on behalf of defendant's own 
interest and for no other purpose. 
I ani satisfied then that this was not a privi-
page 236 ~ leged occasion and that this particular publication 
was not a privileged one. 
The second ·ground upon which the defendants moves to 
set the verdict aside is that the court allowed witnesses to 
testify that they understood the placard in the window to ap-
ply to plaintiff. 
It should be borne in mind that this placard was put in 
Jordan B. Powell. v. Al Yoling. 159 
the window of ~he defendant the same day that he put the 
publication complained of in the newspaper and their simi-
:Iarity i's apparent. 
While the placard was admitted only to show malice, it 
was probably admissible as having immediate reference to 
the libel sued on and not only as bearing on the question· of 
malice. · 
In speaking of other publications the court in Williams v. 
8 aunde1·s, 117 V a. 156, says : ''If there is no question of 
malice, no such other libels would be admissible, wnless they 
had intmediate reference to the libel sued on." 
But even if only admissible on question of malice it must 
be made to appear that the reference was to the plaintiff 
otherwise it 'vould not be admissible at all. And while there 
is considerable diversity of opinion on the subject it seems 
to me to be the better view that opinion of witnesses that the 
publication referred to plaintiff are admissible; otherwise 
reference must offensive and perfectly understood by the 
public generally might be so skilfully & eva~ively framed and 
worded as to escape detection and punishment. 
tJpon the whole case I am of opinion to overrule the m~ 
tion to set· aside the verdict. 
And the defendant excepted, and tenders thi's his Bill of 
Exceptions No. 1, which he prays may be signed, sealed and 
inade a part of the record in this case, which is accordingly 
clone thi~ 14 day of May, 1927, afte~ due notice, in writing, 
to the adverse party, and within the time prescribed by law. 
ALLAN I~. HANCI{EL, Judge. (Seal.) 
A Copy-Teste: 
ALLAN R. HANCKEL, Judge. 
page 237 ~ Virginia : 
In the Circuit Court of the City of Norfolk. 
AI Young 
v. 
Jordan B. Powell, et als. 
:I 
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BILL OF EXCEPTIONS NO. 2. 
BE IT REME~1BERED, that at the trial of this case, and 
after the introduction of the evidence, as shown in Bill of Ex-
ceptions No. 1~ which is made a part of this Bill of Exceptions,. 
·the court, on motion of the plafntiff, gave the following in-
~tructions: · 
1. 
''The Court instructs the jury that a libel need not neces-
,garily refer to the plaintiff by name in order to be actionable. 
If the plaintiff is in fact the person meant, and persons fa-
miliar with him, on reading the libel understand that the 
defamatory matter therei'n contaiped was intended to apply 
to him, then the plaintiff has as good a right of action as he 
'vould l;tave had if the libel had called him by name. The jury 
must determine in this case whether the advertisement com-
plained of ·was intended -to refer to the plaintiff and would 
be so understood by persons who knew him, from reading it; 
and in determining this question the jury should consider all 
evidence of the attending circumstances, the cause and occa-
sion of the publication of said adve~tisement, and any other 
matters which may appear in evidence and which tend to ex-
plain the allusion or point out the person meant. 
The burden of proof is upon the plaintiff to sho'v that he 
was the person libelled; but i"f after considering 
page 238 ~ all the evide~ce bearing on this point the jury 
are· satisfied that the defendant intended the ad~ 
vertisement complained. of to be understood as referring to 
the plaintiff, and that persons acquainted ·with the plaintiff, 
his business, and his rela6'onship to the defendant, did so 
understand it then the defendant is as liable as if he had men-
tioned the plaintiff by name therein. And it is not necessary 
that all the world should understand that the plaintiff is the 
person meant; it is sufficient ff those who know the plaintiff, 
as a hove set out, should understand it.'' 
2. 
The· Court instructs the jury that, if they believe from the 
evidence that the publication complained of was published 
by the defendant of and concerning the plaintiff, and that the 
words used were commonly understood as imputing dishon-
esty, then it imputed moral delinquency to the plaintiff, and 
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it is not a privileged communication. From the publication 
of the charges therein contained the law infers that they 
'vere falsely and maliciously made, and throws upon the de-
fendant the burden of proof by reliable and credible evi~ 
deuce that the allegations were true, and also that the publi-
cation was made in good faith and without malice. 
3. 
The Court instructs the jury that if they believe from the 
evidence that fhe 'vords "local shark" in ·the advertisement 
complained of were intended to refer to the plaintiff and were 
generally so understood as referring to him, and if the jury 
further believe from the evidence that the defendant had no 
justification for publicly referring to the defendant as a 
"shark", and that the allegation that plaintiff was a "shark" 
was untrue, and that such reference to the plaintiff was not 
Qnly made by defendant in said advertisement but was pub-
licly repeated by being conspicuously displayed on a card 
h1 the window of defendant's store, tl1en these are circum--
stances tending to show malice on the part of the defendant 
4. 
The Court instructs the jury that if they believe from the 
evidence that the defendant published the advertisement 
complained of and concerning the plaintiff, and 
page 239 ~ if they further believe from the evidence that the 
defendant acted in bad faith and with malice in 
publishing said advertisement, and that the reference therein 
to the plaintiff as a "shark" was untrue, then the jury must 
find for the plaintiff; and in assessing his damages they may 
not only give him damages to compensate him for any injury 
done him, but if they believe from the evidence that defencl-
ant acted with actual malice they may assess damages also tv 
punish the defendant for his act and to deter others. 
5. 
'rhe Court instructs the jury that an improper motiYe may 
be inferred from a wrongful act based upon no reasonabl~ 
ground. Such improper motive constitutes malice in la"·-
and to eonstitute such malice it is not necessary that such· 
wrongful acts should be promptP.d by anger, malevolence or 
vindictiveness. 
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6. 
The Court instructs tlw jury that under the pleadings anll 
proof in this case, there i"s no plea filed nor proof offered by 
the defendant that the charges sued on are true, as to tbP. 
application of the term ''sluu·k" to the plaintiff, and the jury 
must therefore co1isider that such term, as applied to the 
plaintiff is untrue; that the said advertisement was not privi-
leged and its publication was an unlawful act on the part or 
the defendant, if the term "local shark" therefn was intended 
by the defendant to be understood as referring to the· plain-
tiff, and generally was so understood, and was also generally 
·understood as imputing dishonesty for which unlawful act. 
the defendant must answer in damages to an amount to ht~ 
determined upon principles laid down in the other instructions 
given the jury. 
7. 
The Court instructs the jury that one may not come for-
ward, after he is sued for damages for a libel, and defeat 
the action saying that what he has published was not ma-
liciously done, or that in making the charge he had no ill will 
against the plaintiff, or that he did not mean to charge the 
plaintiff with being what the opprobrious words mean, ac-
(•ordi'ng to their generally understood definition and mean-
ing, if in fact the said words were used of and concerning the 
plaintiff, and 'vere commonly understood as opporbrio·us 
Wor~s. But such evidence may be considered by the jnry on 
the question of actual malice, its weight and sufficiency being 
for the jury. . 
Whether the publication complained of was fn fa(l.t ma-
licious, or was published with a design to injure and· oppress 
the pJaintiff, must be determined by the jury from the acts 
of the defendants appearing in the evidence and all the cir-
cumstances of the eaRP.. 
page 240 ~ 
The Court instructs the jury that every man must be sup-
posed to intPnrl thP nat.11ral and probable consequences of 
l1is acts, and ft is not necessary to render the acts complained 
of ma]icious that the defenclant should have been actuated 
by a feeling of hatred or ill will toward the plaintiff, or that 
he entertained or pursued any bad purpose· or design. But 
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if, in the publication complained of, the jury believe that the 
defendant wilfully inflicted a wrong on the plaintiff, which 
was not warranted by the law, then the act of such :gublica-
tjolJ was malicious in law and in itself injurious. 
10. 
The Court instructs .the jury that if they believe from tl1e 
evidence that the advertisen;tent complained of was falsely 
and malici'ously published by the defendant of and concerning 
the plaintiff, with the intent to insult l1im, and that the words 
eontained in said advertisement, from their usual construc-
tion and common acceptation, are construed as i1isults, and 
tend to violence and breach of the peace, they are actionable; 
that is to say. the plaint.i'ff has the right to sue the defendant 
therefor and to recover, in this action, such damages as the 
jury may think proper under all the circumstances of the 
~ase, the amount of such damages to be determined upon the 
principles laid down in other instructions given the jury. 
11. 
The Court instructs the jury that, although evidence has 
been admitted in th!s c.ase as to certain conduct on the part 
of the defendant relating to the plaintiff other than the pub-
lication of the newspaper article complained of, such evi-
dence was admitted -solely for the purpose of permitting the 
jury to consider it as to whether or not it showed malice to-
ward the plaintiff on the part of the defendant. The plain-
tiff cannot recover for any words published by the defendant, 
or any conduct of the defendant either before or after the 
bringing of this suit except for the publication complained 
of in the declaration in this action; but, if the jury believe 
from the evidence that any other publication made by the de7 
fendant of and concerning the plaintiff, or any other con-
duct of the defendant toward the plaintiff, showed by a fair 
3nference that the defendant was actuated by malice toward 
. the plaintiff, then this circumstance may be considered by the 
jury in determining whether or not they should assess puui-
ti ve damages. 
page 241 ~ 12. 
The Court instructs the jury that ff they believe from the 
evidence that the. advertisement complained of was published 
by the defendant of an~ concerning the plaintiff, then, though 
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they may believe from the evidence that the said advertise·· 
ment has done plaintiff no permanent injury, this is no de .. 
fense for the defendant, in case the jury believe he aeted 
with malice, and that the reference to the plaintiff as a 
''shark'' was untrue. The injury resulting from a defama-
tory publication done in actual. malice, although temporary, 
is such as entitles the party defamed to damages, not only for 
any temporary injury, but also as extra compensation as dam-
ages to deter the defendant and other parties from a repe-
tition of the offense. 
13. 
The Court instructs the jury that in determining the amount 
of damages to which the plaintiff may be entitled, they shall 
take into consideration all the facts and circumstances of the 
case as disclosed by the evidence; the nature and charaeter 
of the language of the advertisement complained of, the lan-
guage in which it is expressed and its tendency, the occasion 
for its publication, the extellt of fts. circulation, the probable 
effect upon those to whose attention it came, and its natural 
and probable effect upon the plaintiff's business, personal 
feelings, and his standing in the community in which he lives; 
and, if, under all the instructions herein, the jury decide that 
_he is entitled to recover, they should award him such sum 
by war of damages as will fairly and adequately compensate 
him: 
(1) For any loss or injury to his business, and 
(2) For the insult to him, including any pain and mortifi-
cation and mental suffering Inflicted upon him, and 
(3) For any injury to his reputation as a man and a citi-
.zen. 
And if the jury believe, from all the evidence in the ease, 
that the acts complained of were influenced by actual 1nalice 
or a design to injure or oppress the plaintiff, he may recover 
in this action, in addition to such damages as those mentioned 
above, punitive or exemplary damages-that is to say, the 
jury will not be limited in the amount of its verdict, for the 
plaintiff to compensation to him for the actual damages sus-
tained as above indicated; they may give him such fnrthcr 
damages as they may thfnk right, in vie·w of all 
. page 242 ~ the circumstances of the case, as a punishntent to 
the defendant and as a salutary example to others, 
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to deter them from offending- in a like manner. But in no 
event can the damages awarded exceed the sum claimed. 
And in determining whether the defendant, in publishing 
the said advertisement, was influenced by actual malice or a 
design to injure or oppress the pla1ntiff, the jury should coli:-
sider the relation of, the parties to each other, the acts of 
the defendant before and after the publication in question, 
and all the circumstances of the case as disclosed by the evi-
dence.'' 
To the giving of said instructions and to each of them the 
defendants objected, on the ground that they did not cor-
rectly state the law as applicable to the facts of thi's case. 
\vere misleading and inappropriate upon the evidence. and 
that instruction one wa~ otherwise erroneous in stating that 
it was sufficient if tl.1ose who know the plai'ntiti understood 
the publication as referring to him; that instruction 2 was 
further erroneous in that it declared the publication to be not 
privileged; that instruction 8 is further erroneous in leaving 
to the jury to determine what was warranted by law without 
telling them what the law was; that insb·uction 12 is erroneous 
on the further ground that it took from the jury the question 
as to whether the language of the publication was libelous.· 
and that instruction 13, ,i'n addition to the grounds already 
assigned, was further erroneous in that it referred to -the spe-
cific amount of damages which the jury might give. 
But the court overruled the objections and gave ~ach of 
said instrucljons, to which action of the court, the defendant 
excepted, and tenders this his Bill of Exceptions No. 2, 1vhi'ch 
he prays may be signed, sealed and made a pa.rt 
page 243 ~ of the record in this case, which is accordingly 
done this 14 day of ~lay, 1927, after due notil~e, 
1.n writing, to the adverse party, and within the time prt'-
scribed by law. 
.A.LLAN R. IIANCI<EL, Judge. (Senl.) 
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BILL OF EXCEPTIONR NO .. 3. 
BE IT. REMEMBERED, that on the trial of this case, 
after the introduction of the evidence, as shown in Bill of 
Exceptions No. 1, and after gTanting the instructions on mo-
tion of the plaintiff, as shown in Bill of Exceptions No .. !}, 
which Bills of Exceptions are referred to and made a part 
of this Bill of Exceptions, the defendant, Jordan B. Powell, 
moved the· court to instruct the jury as. follows: 
A. 
"The Court instructs the jury that if they believe from 
the evidence that the advertisement .complained of, as pub-
lished by the defendants, di'd not refer to the plaintiff A. L .. 
Young, and was not in its descrip~ion or identification such 
as to lead those who knew or knew of the plaintiff to believe 
that the article was intended to refer to him, then they inus1 
find for the defendant. 
page 245 ~ B. 
· The court instructs the jury that the publication complained 
of in this c~se was privileged and unless they shaH believe 
from the evidence that it w·as pubfished with actual malice 
they should fincl for thA defendants. 
c. 
The Court instructs the jury that if they shall believe from 
the evidence that the advertisement in question was published 
by the defendant in good faith and was intended to he im-
personal in its nature, applying only to such persons as were 
described or defined therein, then they should find for the 
defendant." · 
The court granted instruction A, refused to give instruction 
B, and modified instruction 0, so that the same as given read 
as follows: 
''The court instructs the jury that if they shall believe 
from the evidence that the advertisement in question was pub- · 
.lished by the defendant in good faith and was intended tq 
be impersonal in its nah1re, and was not intended to. apply 
to the plaintiff and was not in its description or identification 
Jord~n B~ Powell. v. AI Young. 167 
such as to lead those who knew the plaintiff to believe the 
article was intended to apply to the plahttlff then they should 
.find for the defendant.'' 
And the instructions thus given for the defendant as herein 
stated, together with the instructions given on behalf of the 
plaintiff, as shown in Bills of Exceptions No. 2, 'v~re all of 
the instructions given by the court. To the action of the 
court in refusing instruction B and modifying instruction C 
the defendant, Jordan B. Powell, excepted on the ground tha't 
jnstructions B and C as asked for, correctly stated the law 
and were appropriate to be given under the evidence of the 
case, and tenders this his Bill of Exceptfons No. 
page 246 ~ 3, which he prays may be signed, sealed and made 
a part of the record in this case, which is accord-
ingly done this 14 day of May, 1927, after due notice, in 'vrit-
ing, to the adverse party, .and within the time prescribed by 
law. · 
ALLAN R. HANCKEL, Judge. (Seal.) 
page 24 7 ~ VIrginia : 
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BILL OF EXCEPTIONS NO. 4. 
BE IT REl\tiE~tBERED, that at the trial of" this case the 
plaintiff introduced as a witness F. S. Allen, who testified 
as sho"\\rn in Bill of Exceptions No. 1, which Bill of Exceptions 
is referred to and made a part of this Bill of Exceptions. 
Over the objection of the defendant, he was permitted by the 
court to testily as follows: 
"What business is Jacob Bennett engaged in? 
A. Diamonds and jewelry business. 
Q. Where~ · 
A. In Norfolk. 
Mr. S'ebrell: If your Honor please, I don't know what 
J·acob Bennett has to do with this. This is a suit against 
lVIr. Powell. 
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The Court: I don't know what the purpose is. I can't tell 
yet." 
By ~Ir. Maupin: 
Q. '\Vhat I ineant is where the home store of J ac.ob Ben-
nett, home place of business is~ 
A. In the City of Norfolk, Virgini'a. 
page 248 ~ Q. How long have they been in business here, 
do you know~ 
A. Approximately 35 years. 
Q. What class of stuff does Jacob Bennett handle? Is 
it fly-by-night stuff or is it standard jewelry and diamonds¥ 
A. They handle standard grade of goods. 
Q. Now, is the business of Jacob Bennett confined to the 
cash business or is it done partly by payment of part in cash 
and the balance in installments. 
A. vV e do a cash busi'ness, thirty day open charge account 
business, and instalment business. 
Q. Approximately how many accounts has your house on 
its books¥ 
~Ir. Sebrell: I object. I don't see the relevancy of that. 
The Court: That takes a right wide range. 
Mr. Maupin: Tl1e examination has taken a wider rai}ge in 
view of ~Ir. Sebrell 's opening statement. 
The Court: And the number of accounts f 
J\ir. 1\faupin: That this man was employed by a large and. 
reliable jewelry house, that he was doing business which was 
done no_t only by this house but by all other houses. 
Mr. Sebrell: I don't think it is material. You have one 
issue to trv. 
· ~Ir. Maupin: I think it is part of the issue. 
The Court: The objection is overruled. 
~Ir. Sebrell : vV e note an exception. 
By Mr. J\faupin: 
Q. About how many accounts has Jacob Benentt on its 
hooks? 
A. Between 5,000 and 7,000 rfght now. I could not say the 
exact number. 
Q. Is the business of ·that concern, 1\ir. Allen, confined to 
the City of Norfolk or do they sell goods in other places be-
Rides the City of Norfolk? 
A. They sell goods in the states of North and South Caro-
lina, all of Virginia and \Vest Virginia.'' 
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page 249 } But the court overruled the objections of the 
defendant to such testimony, to which action of 
the court defendant excepted and tenders this his Bill of 
Exceptions No. 4, which he prays may be signed, sealed and 
made a part of the record in this case, which is accordingly 
done this 14 day of J\iay, 192';', after due notic6, in writing, 
to the adverse party, and within the time prescribed by law. 
ALLAN R. HAN CI(EL, Judge. (Seal.) 
page 250 } Yi'rginia: 
In the Circuit Court of the City of Norfolk. 
AI Young 
v. 
Jordan B. Powell, et als. 
BILL OF EXCEPTIONS NO. 5. 
BE IT RE~IEl\1:BERED, that at the trial of this case, the 
witness, AI Young, was perl!litted to testify as follows: 
''Q. Now, Mr. Young, a man 'vho travels for a jewelry 
l1ouse, we will say, who has the territory of Eastern North 
Carolina and he goes to IGnston and Edenton and Elizabeth 
City and towns of that sort, Wilson and Rocky Mount, is he 
a local man at one of those towns 1 
Mr. S'ebrell: That is a question for the jury. 
. The Court: That is for the jury to say. 
1\fr. M:aupi'n: That is exactly along the line Mr. Sebrell 
asked him just now. 
1\fr. Sebrell: I want to save the point. 
By Mr. 1\Iaupin: 
Q. Is he a local man in any of those towns? 
A. He is a traveling man. He could not be a local man. 
Q. He is a traveling man f 
A. Yes, sir." 
To which testimony the defendant objected on the ground 
.that it was permitting the witness to give his opinion upon a 
·matter upon which such evidepce was not admissible, but the 
court overruled the defendant's objection, to which action 
of the court the defendant excepted, and tenders 
page 251 } this his Bill of Exceptions No. 5, which he prays 
may be signed, sealed and made a part of tl1e 
record in this case, which is accordingly done this 14 day 
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of May, 1927, after due notice, in writing, to the adverse. 
party, and within the time prescribed by law. 
ALLAN R. HANCKEL, Judge. (Seal.) 
page 252 ~ Virginia : · 
In the Circuit Court of. the City of Norfolk. 
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BILL OF EXCEJ;>TIONS NO. 6. 
BE IT REMEMBER.ED, that on the trial of this case H~ 
Saunders was introduced as a 'vitness on behalf of the plain-
tiff, and.testified as shown in Bill of Exceptions No. 1, -\\rhiclt 
iR referred to and made a part hereof; that over tht' objec-
tion of the defendant, the witness w.as permitted to testify 
as follows: 
'.' Q. Last August did you see anything or hear anything 
of. a newspaper publication or a placard. in a window that 
referred to a local jewelry salesman shark~ 
A. I di.dn't see anything in the newspapers. I saw a placard 
in the window. 
Q. What was that, do you remember, about¥ 
A. It was sometime the first. of August. 
l\1:r. Sebrell: If your Hon.or please, it seems to n1e that 
the position the court took just now about the publishing of' 
1·hat paper upon the· question of malice, but as to whether 
Anything resulted from that, would not he proper test:in1ony 
in this case. 
The Court: I overrule the objection for the same reasons. 
J\IIr. Se brell : We note an exception. 
page 253 }- By 1\1:r. Maupin: 
Q. You say that you did see this plar.arll in the 
window! • 
A. Yes, sir. 
Q. About what size was it, can you give us nn idea? 
A. I should judge it was about two and a half feet high, 
possibly three feet high, by two feet wide. 
Q .. Was it conspicuous placard or au inconspicuous one¥ 
.A. Very muchly so. · 
Q. Where was it putt 
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A. Right up in the front part of the wi'ndow. 
Q. How about that locality? Is that in a back street or is 
it in a popular street 1 · 
A. Right on the main street of town. 
Q. Do you know what Mr. AI Young does in Franklin, what 
his business is Y 
A. Why, he is manager of the theatre there and also 
salesman for Jacob Bennett, jewelry concern. 
Q. Do you know any other local men in Franldin, who are 
~.alesmen for an out of town jewelry store1 
A. I do not. 
Q. In reading that ·advertisement-
~fr. S'ebrell: He says he never read ft. 
By l\Ir. Maupin: 
Q. That placard? 
}fr. Sebrell: I object to that question. 
By Mr. ~Iaupin: 
Q~ In reading that placard-, which is as follows-don't 
:answer it until the court rules on it, but just pay attention 
to the question-the placard reads as follows : ''The . City 
-Jewelers with their local shark representative, selling tl1eir 
wares on commission, have a smile and spiel that is memorized 
for eycry prospect. We can sell you that diamond, watch 
·Or any other article, for less money and give you better pro-
tection. We know you and you know us.'' In reading that 
placard, to whom did you take the words ''Local shark rep-
resentative of city jewelry", to whom did you· take that to 
-apply? 
page 254 ~ 1vir. Sebrell: I want to object to the question 
on the ground that the fact that it was put there 
--would be the only thing in which it could be introduced upon 
the question of malice, then you are permitting this to become 
one of the· grounds of action, or one of the causes of action. 
The Court: The objection is overruled. 
1\Ir. Sebrell: We note an exception. 
By Ivir. Maupin: 
Q. Djd you understand the question, or would you rather 
l1ave the stenographer read it over to you 1 
A. 1vir. Young .. 
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Q. Whyt 
A. Because he was the only local representative of any 
jewelry store in Franklin.'' 
To which evidence the defendant objected on the ground 
that the placard could be admitted in the testimony only as 
showing malfce and was not admissible as ~bowing damage re-
sulting from the publication of the placard, and that it was 
not permissible to ask the witness the effect of the said 
placard and as to whom it applied; but the court overruled 
the objection of the defendant, to which action of the court 
the defendant excepted, and tenders this his Bill of ]jxcep-
tions No. 6, whfch he prays may be signed, sealed and made 
a part of the record in this case, which is accordingly done 
this 14 day of ll'Iay, 1927, after due notice, in writing, to the. 
adverse party, and within the time prescribed by law. 
ALLAN R .. HANC!{EL, Judge. (Seal.) 
page 255 ~ Virginia : 
In the Clerk's Office of the Circuit Court of the City of 
Norfolk, on the 1st day of June, in the year 1927. 
I, Cecil ~L. Robertson, Clerk of the· aforesaid Court do 
hereby certify that the foregoing is a true and exact j;ranscript 
of the record in the suit of Al Young, plaintiff, against J or-
dan B. Powell, et als., defendants, lately pending in our said 
Court. 
I further certify that the same was not made up and com-
pleted and delivered until the plaintiff had received due no-
tice thereof and of the intention of the defendant to apply to 
the Supreme Court of Appeals of Virginia for a 'vrit of error 
and su.persedeas to the judgment therein. 
Teste: 
CECIL 1vf. ROBERTSON, Clerk. 
By ED\V. L. BREEDEN, JR., D. C. 
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